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TIHEK
TURKIYE INSAN HAKLARI VE ESITLIK KURUMU BASKANI
Head of Human Rights and Equality Institution of Turkey

81 gbsall g by (3 Bt LS 5 ANS g

SULEYMAN ARSLAN

SUNUS

toplum hayatinin stirdiiriilebilir olmasi ve insan haklarinin korunup

gelistirilmesi miimkiin degildir. Cocuk, geng, yash, kadin, erkek,
evli, bekar veya engelli kim olursa olsun her bireyin hak ve hiirriyetlerinin
korunup gelistirilmesi aile hayatinin ve aile kurumunun korunmasina baglidir.
Bu nedenle, genelde biitiin dinlerin yaninda BM Insan Haklar1 Evrensel Be-
yannamesi ve uluslararasi insan haklar1 s6zlesmeleri ailenin korunmasini ev-
rensel bir insan hakki olarak kabul eder. Bunun sonucu olarak, herkes ailenin

Toplumun en temel ve dogal birimi ailedir. Aile olmaksizin devlet ve
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korunmasini toplumu olusturan tiim kisi, kurum ve kuruluslardan ve devletten
isteme hakkina sahiptir. Ailenin korunmasi devlet ve toplum i¢in bir yiikiimlii-
likk oldugu gibi bireyler igin talep edilebilir bir insan hakkidir. Ailenin korun-
masi i¢in ¢alisanlar da birer insan haklar1 savunucusudur.

Devlet insan haklarinin teminatidir. Ancak, insan haklari, devletlerin ka-
bul ettigi haklardan ¢ok daha genis bir alan1 ifade eder. Insan haklar1 devletin
yaninda ve hatta ondan 6nce her bireyden ilgisi nispetinde talep edilebilecek,
herkese kars1 ileri siiriilebilecek haklardir. Ornegin, yasam hakkinin korun-
masi devletin teminat1 altinda olmakla birlikte onun yaninda ve hatta ondan
once bireylere karsi ileri siiriilebilecek bir haktir. Nitekim Anayasamizin 12.
maddesi, temel hak ve hiirriyetlerin, kisinin topluma, ailesine ve diger kisilere
kars1 6dev ve sorumluluklarini da ihtiva ettigini net bir sekilde ifade etmekte-
dir. Bu baglamda, aile gibi 6zel bir alanda ger¢eklesen insan haklari ihlalleri-
ne, siddet ve istismara firsat verilmemesi, aile degerlerinin ve aile kurumunun
korunmasi, hem aile fertlerinden, hem aile disindaki kisi ve kuruluslardan,
hem de devletten beklenen bir sorumluluktur.

Buna karsilik, giiniimiizde aile kurumu biiyiik bir tehdit altindadir. Aile
degerlerinin asinmasi, devletlerin, aile fertlerinin ve {igiincii kisi ve kurulusla-
rin aile kurumunun korunmasi icin gerekli hassasiyeti gostermemesi bireyleri
korumasiz birakmakta, insan haklari ihlallerinin ve su¢ oranlarinin artmasina
neden olmaktadir. Bu nedenlerle, Tiirkiye insan Haklar1 ve Esitlik Kurumu da
“aile hayatina saygi”nin yaninda “aile kurumunun korunmasi”ni insan hak-
larinin genelini etkileyen en temel haklardan biri olarak degerlendirmekte ve
onemsemektedir.

Bu bakis agisiyla Tiirkiye Insan Haklar1 ve Esitlik Kurumu (TTHEK), 29-
30 Nisan 2019 tarihlerinde Ankara’da diizenledigi Ailenin Korunmasi Hak-
k1 temal II. Uluslararas1 Insan Haklar1 Sempozyumu ile toplumun ¢ekirdegi
olan ailenin korunmasina yonelik giincel tartismalara 11k tutmaya ¢alismis,
dogru ve bilimsel agiklamalar getirilmesi i¢in diinyanin dort bir yanindan ¢ok
degerli akademisyen, kamu kurumu ve sivil toplum kuruluslarinin temsilci-
lerini bir araya getirmistir. Farkli disiplinlerden farkli bakis agilarina sahip
bu bilim insanlariin ve uzmanlarin katkilartyla gerceklesen sempozyumun
aile kurumunun korunup gelistirilmesine, hak bilincinin yerlesmesine ve daha
saglikli bir toplum olusumuna katki saglayacagina inaniyor, sempozyumun
gerceklesmesine ve bu eserin ortaya ¢ikmasina katkida bulunan herkese te-
sekkiir ediyorum.

SULEYMAN ARSLAN
TiHEK Kurum Baskam
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I1. Uluslararasi insan Haklar1 Sempozyumu Ailenin Korunmasi Hakki Bildiriler Kitabi \/J
PREFACE

he most basic and natural unit of society is the family. Without

family, it is not possible for the state and society to be sustainable

and to protect and promote human rights. Protecting and improving
the rights and freedoms of every individual -regardless of whether they are
children, young, old, women, men, married, single or disabled- depend on
the protection of family life and family institution. For this reason, the UN
Universal Declaration of Human Rights and International Human Rights
Conventions, in addition to all religions, generally accept the protection of
the family as a universal human right. So everyone has the right to demand
protection of the family from all persons, institutions, organizations, and the
state. The protection of the family is an obligation for the state and society as
well as a human right that can be demanded for individuals. Those who work
for the protection of the family are also human rights defenders.

The state is the guarantee of human rights. However, human rights point a
much wider area than the rights which are accepted by states. Human rights are
the rights that can be demanded from everyone and claimed against everyone
by the interest of each individual beside or even before the state. E.g., while
the protection of the right to life is under the guarantee of the state, it is a right
that can be asserted against individuals beside or even before it. As a matter of
fact, Article 12 of our Constitution clearly states that fundamental rights and
freedoms also include duties and responsibilities of the individual towards
society, family, and other persons. In this context, the lack of opportunity for
human rights violations, violence, and abuse in a special field such as family,
protection of family values, and family institution is a responsibility expected
from both family members, non-family individuals, organizations, and the
state.

In contrast, the family institution is today under great threat. The erosion
of family values, the lack of sensitivity of the states, family members, and third
parties to protect the family institution renders individuals unprotected and
leads to increase human rights violations and rates of crime. For these reasons,
“Human Rights and Equality Institution of Turkey” (TIHEK) evaluates and
care about “respect for family life” and “protection of the family institution”
as one of the most basic rights affecting the overall of human rights.

In this perspective, Human Rights and Equality Institution of Turkey
(TIHEK) has tried to shed light on the current debates on the protection of
the family, which is the nucleus of the society, via the Second International
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Symposium on Human Rights, themed ‘The Right to Protection of the Family’
organized in Ankara in 29-30 April 2019, and brought together valuable
academicians, public institutions, and representatives of non-governmental
organizations from all over the world in order to provide accurate and scientific
explanations. I believe that the symposium with the contributions of these
scientists and experts from different disciplines with different perspectives
contribute to the protection and development of the family institution, the
establishment of rights awareness, and the formation of a healthier society;
I would like to thank everyone who contributed to the realization of the
symposium and the emergence of this work.

SULEYMAN ARSLAN
Chairman of TIHEK
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SULEYMAN ARSLAN
Tiirkiye insan Haklar1 ve Esitlik Kurumu Baskam

Saym Yargitay Birinci Bagkanim,
Sayin milletvekillerim,
Sayin Anayasa Mahkemesi Baskan Vekili ve tiyeleri,

Sayin Islam Isbirligi Teskilati Bagimsiz Daimi insan Haklar1 Komisyon
Bagskan1 ve Icra Direktorii,

Sayin Birlesmis Milletler Mukim Koordinatorti,

Sayin Ulusal Insan Haklar1 Kurumlar1 Arap Ag1 ve Cezayir Ulusal insan
Haklart Kurumu Bagkani,

Sayin Azerbaycan Ombudsmani,
Sayin Rektoriim;

Yiiksek yargimizin, Kamu Denetgiligi Kurumunun, RTUK ’iin, Kisisel
Verileri Koruma Kurulunun ve burada sayamadigim kamu kurumlarimizin
cok degerli liye ve temsilcileri,

Degerli TIHEK kurul iiyelerim,

Sempozyum Diizenleme ve Bilim Kurulu iiyeleri;
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Filipin, Ozbekistan, Azerbaycan, Suriye, Irak, Liibnan, Filistin, Misr, Li-
bya, Tunus, Cezayir, Moritanya, Belgika, Ingiltere ve italya’dan katilim sag-
layan saygideger misafirlerimiz,

Degerli hocalarimiz, sivil toplum kuruluslarimizin degerli temsilcileri,
krymetli basin mensuplari, saygideger hanimefendiler, beyefendiler;

Tiirkiye Insan Haklar1 ve Esitlik Kurumu olarak gerceklestirdigimiz ve bir
insan hakki olarak ele aldigimiz ailenin korunmasi hakki konulu uluslarara-
st sempozyumumuzu sereflendirmenizden dolay1 hepinize ayr1 ayr tesekkiir
ediyorum. Hos geldiniz, seref verdiniz.

Sayin Yargitay Bagskanim, Degerli katilimeilar;

Birlesmis Milletler Teskilat1 1948’de insan Haklar1 Evrensel Beyanname-
sine cok degerli bir hakikati yerlestirmistir. Insan Haklar1 Evrensel Beyan-
namesinin 16. Maddesinde, ailenin, toplumun dogal ve temel birimi oldugu,
toplum ve devlet tarafindan korunmak hakkina sahip oldugu diizenlenmistir.
Yine tilkemizin de taraf oldugu Birlesmis Milletler Medeni ve Siyasal Haklar
Soézlesmesinin 23. Maddesinde ayni diizenlemeye yer verilerek, ailenin top-
lum agisindan énemine ve devletin bu konudaki sorumluluklarina isaret edil-
mistir. Buna bagli olarak, Birlesmis Milletler Genel Kurulu, 1993’te aldig1 bir
kararla, 1994 yilin1 Uluslararasi Aile Y1li ve 15 Mayisi1 Uluslararasi Aile Giinii
olarak ilan etmis, o y1l Uluslararas1 Aile Konferansi i¢in toplanmistir. Ayrica
15-21 Mayzs tarihleri aras1 Aile Haftasi olarak kabul edilmistir. Bu 6nemli giin
1994 yilindan itibaren tiim diinyada ve tilkemizde zay1f bir sekilde de olsa kut-
lanmaya baslanmistir. Dolayisiyla, bu hafta Birlesmis Milletler faaliyet takvi-
mine gore aile vaktidir. Bu nedenle, kurumumuz, bu sempozyumu baslangicta
Uluslararas1 Aile Giinii olan 15 Mayis’ta yapmay1 planlamis; ancak, o tarihin
ramazan ayina denk geldigini gérerek 29 Nisana almistir.

Esasen bizim kadim kiiltlir ve medeniyetimizde, Ramazan ay1 ve sonrasin-
da Ramazan bayrami, asirlardir evrensel bir aile ay1 ve giinii olarak 6nemli ve
etkili bir fonksiyon ifa etmektedir. Cekirdek aileden 6te, genis aileyi bir araya
getirmektedir. Bu yoniiyle de vakit hakikaten aile vaktidir, gittikge ihmal edi-
len aileye tekrardan sahip ¢ikma vaktidir. Daha 6tesi, her vakit aile vaktidir.

Sayin Yargitay Bagkanim, sayin katilimcilar;

Kurumumuz, ailenin korunmasi hakkini insan haklarinin genelini etkile-
yen en temel haklardan biri olarak degerlendirmekte ve nemsemektedir.

Ailenin korunmasi, devlet ve toplum ig¢in bir yiikiimliiliikk oldugu gibi,
bireyler i¢in de talep edilebilir bir insan hakkidir. Ailenin korunmasi hakkai,
¢ocugun haklarmin korunmasiyla dogrudan baglantili oldugu i¢indir ki, tara-
f1 oldugumuz Birlesmis Milletler Cocuk Haklar1 S6zlesmesi baglangi¢ bolii-
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miinde, ailenin, toplumun temel birimi oldugu ve tiim iiyelerinin ve 6zellikle
cocuklarin gelismeleri ve esenlikleri i¢in dogal ortami olusturdugu ifade edil-
mistir. Cocugun kisiliginin tam ve uyumlu olarak gelisebilmesi i¢in, mutluluk,
sevgi ve anlayis havasi i¢inde bir aile ortaminda yetismesi gerekliligi kabul
edilmistir. Bunun i¢indir ki, Anayasamizin sosyal ve ekonomik hak ve ddevler
boliimiinde, “Ailenin Korunmasi ve Cocuk Haklar1” basliklt 41. Maddede,
devletin, ailenin huzur ve refahi ile 6zellikle ananin ve ¢ocuklarin korunmasi
icin gerekli tedbirleri alacagi diizenlenmistir. Burada sadece ailenin refahin-
dan degil, ayn1 zamanda huzurundan da bahsedilmekte ve bu konuda devlete
sorumluluk yiiklenmektedir.

I1. Uluslararasi insan Haklar1 Sempozyumu Ailenin Korunmasi Hakki Bildiriler Kitabi

Aileyi ve kadini korumak i¢in yiiriirliige konulan 6284 sayil1 Ailenin Ko-
runmasi ve Kadina Kars1 Siddetin Onlenmesi Hakkinda Kanun ise aile kuru-
munun, aile mutluluk ve huzurunun korunmasina yonelik diizenlemeleri iger-
memektedir. Var olan diizenlemeler, ailenin mutlulugunun korunmasina degil,
catirdamaya baglayan ailede aile bireylerinin siddetten korunmasima iliskindir.
Onun da, kanunun eksik ve kotii diizenlenmesi ve uygulanmasindan dolay,
beklenin aksine, kadin cinayetlerini artirdig1 arastirmalarla ortaya konulmus-
tur. Bu nedenlerle belirtmek istiyorum ki, 6284 sayili Kanuna, ailenin mutlu-
lugunu saglamaya elverisli yeni maddeler eklenerek ve diizeltmeler yapilarak
bu eksiklik giderilmelidir.

Bosanmaya karar vermis bireylere hukuki yardimin saglanmasi nasil insan
haklar1 konusuysa, ayni sekilde, siirdiiriilebilir bir evliligin devamini miimkiin
kilacak tedbirlerin alinmasi ve destegin saglanmasi da insan haklarinin baska
bir boyutunu teskil etmektedir.

Sayin Yargitay Baskanim, degerli katilimcilar;

Malum oldugu {iizere, biz evrensel ve kadim bir medeniyet gegmisine sa-
hibiz. iftihar ettigimiz, dviindiigiimiiz bu medeniyet bir hak ve 6dev mede-
niyetidir, ayn1 zamanda bir aile medeniyetidir. Kadim medeniyetimiz gii¢lii
bir aile yapisini, giiclii bir toplumsal dokuyu ortaya ¢ikarmistir. Saglam aile
yapilarimiz sayesinde toplumsal dokumuz asirlarca korunabilmis, toparlan-
mamiz kolay olmus, siyasetin getirdigi zaaflar giiclii toplumsal yapilarla asi-
larak tekrar tekrar biiyiikk medeniyet hamleleri gerceklestirilebilmis, diinyaya
ornek olunmustur.

Ne var ki, son donemde, eskisinden farkli olarak, kiiresellesmenin ve
medyanin etkisiyle toplumsal degerlerimiz biiyiik bir erozyona ugramstir.
Toplumsal degerlerin kayb1 aile kurumunda da biiyiik bir krize yol agmistir.
Bu kriz sadece iilkemize ait bir durum degildir, global bir sorunla karsi karsiya
kaldigimiz agiktir. Bati’da aile kurumu biiyiik oranda tehdit altindadir. Buna
ragmen, Avrupa miiktesebatina uyum cergevesinde yapilan diizenlemeler bi-
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zim aile yapimizi bozmakta ve biiyiik sorunlara neden olmaktadir. Evlenme
oranlar1 diiserken, bosanma hizinda rekor diizeyde artis oldugu goriilmektedir.
Tiirkiye’de son 10 yilda evlenen ¢ift sayis1 6 milyon 6 bin 732 olurken, bosa-
nan ¢ift sayis1 1 milyon 218 bin 458 olarak kaydedilmistir. Bosanan ¢iftlerin
sayis1 2017 yilinda 128 bin 411°ken, 2018 yilinda ylizde 10.9 oraninda artarak
142 bin 448 olmustur.

Sayin Yargitay Baskanim, degerli katilimcilar;

Yilda 150 bin bosanmanin oldugu bir yerde en az 150 bin gocugun de-
rin acilar i¢inde hayata katildigini, aile ¢evreleriyle birlikte bosanmadan et-
kilenenlerin kat kat fazla oldugunu sdylemek yanlis olmayacaktir. Evlilikler
icin yapilan ekonomik masraflar ve bosanma sonrasinda nafaka vesaire ilave
yukiimliiliiklerin ekonomik maliyeti de ¢ok biiyiik rakamlar teskil etmekte-
dir. Insan kiymetlerimizin maddi ve manevi birikimlerini kisisel ve toplumsal
kalkinmaya doniistiirmemesi, aile sorunlari iginde kaybetmesi, yatirimlar igin
yapilacak tasarruflarin kaybedilmesi, ayni zamanda iilkemiz i¢in de biiyiik bir
ekonomik zarardir. Evlilik ve bosanmalarin iilkeye maliyetinin hesabinda fay-
da vardir. Siirdiiriilemeyen ailelerin sonucunda art¢1 sarsintilar devam etmek-
te; siiresiz nafaka uygulamasi, bosanmadan sonra da yeni kurulacak aileler
icin olumsuz etkiler dogurmaktadir.

Kisilerin, 6zellikle de ¢ocuklarin moral ve motivasyon kaybi, suca siiriik-
lenmesi ¢ok ciddi problemlerdir. Bosanma sonrasi ¢ocuklarin hacze konu ol-
mast, sagliklt bir iligki kuramamasi, ebeveynine yabancilagmasi, {ivey evlat
konumuna diiserek boynu biikiilmesi; ¢ocuklarin saglikli anne baba rollerini
goremeden, maddi, manevi ve cinsel kimlik bunalimlarina diisiiriilmesi, ev-
lilik ve aile kurumlarina bakisinin bozulmasi, ¢ocuklarin saglikli geligsimini
engellemektedir.

Cocuk suglarina bakan bir bagsavcimiz, Oniine getirilen suga siiriikklenen
¢ocuklarin yilizde 90’ 1inin pargalanmis veya sorunlu ailelerin ¢ocuklar1 oldu-
gunu ifade etmistir.

Ailenin giin gegtikce birtakim sosyal gorevlerini bagka kurumlara devret-
mek zorunda kalmasi, 6zellikle gcocuk bakimi ve egitimi, hasta, yaslt ve en-
gelli gibi bagimli iiyelere aile i¢inde hizmet etmenin gittik¢e azalmasi; bunun
disinda, komsuluk ve akraba baglarmin da giin gectik¢e zayiflamasi, insan
haklar1 baglaminda devletin yiikiinii ve sorumlulugunu artirmaktadir.

Aile yapisinin ¢oziilmesiyle dogru orantili olarak, cinayetten fuhsa, uyus-
turucu kullantmindan gaspa kadar tiim su¢ alanlarinda yiizde 600’lere varan
bir artis sz konusudur. Diinyanin her yerinde yapilan arastirmalarin ortaya
koydugu gergek sudur: Bosanmalarin arttigi, ailenin ¢6zildigi bir tilkede adli
suclar ve psikolojik sorunlar kaginilmaz olarak artmaktadir. Fukuyama, aile
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kurumunun ¢6ziilmesi ile sug¢ oranlarindaki artis arasindaki iligkiyi gosteren
bol miktarda kanit oldugunu séylemektedir. Ger¢ekten de Tiirkiye’de son yil-
lardaki ¢ocuk sugluluk oranlarindaki tirpertici artis bu yargimin Tiirkiye igin de
dogru oldugunu gostermektedir.

I1. Uluslararasi insan Haklar1 Sempozyumu Ailenin Korunmasi Hakki Bildiriler Kitabi

Diger taraftan, medya ve sosyal medya aile i¢in tam bir yikim araci olarak
faaliyet gostermekte, bu yikimi 6nleyici yeterli tedbirler alinmasi giliglesmek-
tedir. Y ve Z kusagi diye tanimlanan dijital cagin kusaklari ¢ocuk yetistirmeyi
bilememekte, bu kusaklar kendilerine daha fazla zaman ayirmak i¢in ¢ocukla-
rin1 ¢ok erken donemde dijital araglarin esiri yapmaktadir. Glindiiz i hayatin-
da olan ebeveynler, aksam ¢ocuklari yerine dijital araglarla mesgul olmakta,
cocuklaryla ilgilenmeyi ihmal etmektedir. Cocuklarin, hatta bebeklerin el-
lerine verilen cep telefonlari, tabletler gelisimlerini olumsuz etkilemektedir.

Yapilan bilimsel ¢aligmalara gore, internet ve benzeri yeni teknolojilerin
cocuklar ve gengler tlizerinde bagimlilik, antisosyal davranis bozukluklari, fi-
ziksel, sosyal, biligsel ve psikolojik gelisim sorunlar1 gibi pek ¢ok olumsuz
etkiler yaptigina isaret edilmektedir. Ozellikle de siddet igerikli medyanin
oldugu televizyon, internet, video oyunlari1 ve benzeri diger biligim teknolo-
jilerinin ¢ocuklar ve ergenler iizerinde saldirganlig artirici bir etki yaptigt yo-
niinde bulgular ortaya konulmaktadir. Bunun sonucu olarak Tiirkiye’de otistik
cocuk sayisi artik milyonlarla ifade edilmektedir. Bu ise gelecek kusaklara
saglikli bireylerle girilememesi anlamina gelmektedir. Bu nedenle, 6zellikle
Y ve Z kusaklarindaki anne babalara ¢ocuk yetistirme egitimi verilmesi ve
bunun zorunlu hale getirilmesi, ailenin korunmasinin temel sartidir.

Yine belirtmek gerekir ki, akil ve zihinleri isgal eden, kotii 6rneklemele-
ri iceren televizyon yayinlart ve internet igerikleri, aile kurumunu yiprattig
gibi, kamusal hayatta karsilasip sikayet¢i oldugumuz birgok sapkin davranigin
miisebbibi olmaktadir. Bu konuda iilkemizde televizyon ve radyo yayincili-
ginmn denetiminden sorumlu olan Radyo ve Televizyon Ust Kurulunun aldi-
&1 Onleyici ve bastiric1 tedbirlerin 6zellikle desteklenerek daha da etkin hale
getirilmesini, ailenin korunmasi ilkesine uygun yayinciligin etkin bir sekilde
saglanmasi gerekliligini ifade etmek istiyorum.

Saym Yargitay Baskanim, degerli katilimcilar;

Ulkemiz iizerinde gizli hesaplari olanlar, giiglii aile yapilarin1 sarsmaya
yonelik dolayli saldirilar diizenlemektedir. Milletimize 6rnek olarak gdsteri-
len, medya yoluyla adeta dayatilan ¢arpik toplumsal iligki bicimlerine bakti-
gimizda, hepsinin de once aileyi hedef aldigin1 goriiyoruz. Bireyi ailesinden
kopardiginizda, onu istediginiz gibi savurmaniz, bigimlendirmeniz, korkut-
maniz, yonlendirmeniz, kullanmaniz kolaylasir. Giiya tabular1 ve basmakalip
aile rollerini yikiyoruz diye yola ¢ikanlar, sonugta insanlarimizi daha biiyiik
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tabulara ve kimlik bunalimlarina mahkim ederek ailelerinden kopariyorlar.
Maalesef, bu oyunun kismen basarili oldugunu da kabul etmek durumundayiz.

Sayin Yargitay Baskanim;

Bugiin kars1 karsiya kaldigimiz saldirilart bertaraf etmek, devlet ve millet
olarak yeniden bir medeniyet hamlesi yapmak istiyorsak; “Diinya besten bii-
yuktiir” diye haykiran bir devlet olarak, diinyada yeni bir insan haklar1 ham-
lesi gergeklestirmek, insan haklar1 baglaminda diinyaya deger katmak istiyor-
sak, ise Once aileyi, ailenin mutlulugunu, topyekiin nesillerimizi korumayla
baslamak gerekir diye diisiiniiyorum.

Yeniden bir aile medeniyeti kurabilmek, yeni medeniyet hamleleri ya-
pabilmek, siirdiiriilebilir kalkinmay1 temin edebilmek igin, bizim, moraran,
kizaran, sararan, solan, ¢iirliyen, kiigiilen, dagilan, pargalanan ailelere degil;
yeseren, filizlenen, biiyiiyen, kok salan, kendi gdvdesi iizerinde yiikselen,
kuvvetlenen, dal budak salan, 6rnek teskil eden ailelere ihtiyacimiz var. Ciin-
kii diinyanin gelecegini sekillendirecek kisilerin kisilikleri gocukluk dénemin-
de ailede sekillenmekte, kalkinmanin temelleri ailede atilmaktadir. Iyi yetis-
memis nesillerle ne ekonomik, ne siyasal, ne de sosyal kalkinma s6z konusu
olabilir. Siyasal tstiinliigiin yasam dongiisii, toplumun ideale yakin degerleri
benimsemesi, tesviki ve barindirmasiyla sinirhidir. Devlet, toplum ve bireyler
olarak ideal degerleri benimseyip silirdiiremiyorsak, stirdiiriilebilir kalkinma
da bir hayal olarak kalir.

Aile kurumu, ekonomik gelismenin itici glicii, bir insan hakk: olan kal-
kinma hakkinin destek giiciidiir. Siirdiiriilebilir kalkinmanin gerceklesmesi,
stirdiiriilebilir, giicli toplumlarin varligina; strdiiriilebilir toplumlarin varlig
da siirdiiriilebilir, mutlu ailelerin olusmasina baglidir. Tek basina maddi refah
aileye de, topluma da saadet getirmeye yetmemektedir. Atalarimizin sdyledigi
sekliyle, parayla saadet olmamaktadir.

Bu hakikatlerle yiizlesmek zorundayiz. Bu sorun, ilerleyen bir hastaligin
artik dayanilamaz hale gelmis halidir, bir anda ¢6ziime kavusturulmasi imkani
da olmayabilir. Ancak, bu konularin giincel ifadeyle bir beka sorunu oldugu-
nu, siyasetin diginda ele alinmasi gerektigini, iktidar partisinin de, muhalefet
partilerinin de ayn1 endiseleri tasidigini diisiiniiyor ve gerekli adimlarin atil-
masin1 talep ediyorum.

Sayin Yargitay Baskanim, degerli katilimcilar;

Bu baglamda ifade etmek isterim ki, her toplumun ve milletin kendisine
0zgl bir aile yapist bulunmaktadir. Tarafi olunan uluslararasi normlar veya
denetim yapan mekanizmalarin aile yapisi ihra¢ etme noktasindaki yaklasi-
mindan sakinilmalidir. Bizim icin Birlesmis Milletler insan Haklar1 Evrensel
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Beyannamesi esas olmalidir. Bu beyannamenin kabul edildigi tarihte aileye
yliklenen anlam muhafaza edilmeli, sonraki uluslararasi s6zlesmelerde tena-
kuz teskil eden hiikiimler gdzden gecirilmeli, degistirilmesi talep edilmeli,
milletleraras1 emredici hukuk normuyla catisan antlagmalarin batil olacagi
dikkate alinmali, gerekirse feshedilmelidir.

I1. Uluslararasi insan Haklar1 Sempozyumu Ailenin Korunmasi Hakki Bildiriler Kitabi

Cinsel istismar vakialariin artmasinin en énemli nedenlerinden biri tek-
nolojinin k&tli kullanilmasidir. Ailenin korunmasi ilkesine dikkat etmiyorsa
bir televizyon kanali, daha agir tedbirler alinmali ya da sifrelenmelidir. Sa-
dece (+18), (+7) yazmakla bunun 6niine gecilemez, sifreli yayinciliga 6nem
verilmelidir. Internet kullaniminda da korumali yaymecilik, teknoloji ve uygu-
lamalar1 gelistirilerek gereken dnlem alinmalidir. Daha 6nceden Bagbakanli-
ga bagli olan ve yeni donemde Aile, Calisma ve Sosyal Hizmetler Bakanlig
biinyesinde hayata gegirilmesi diizenlenen Cocuklari Muzir Nesriyattan Ko-
ruma Kurulu bir an 6nce aktif hale getirilmeli; sadece basili yayin degil, sesli,
gorilintiilii, tiim yaymlar ve siddet iceren video oyunlarini kapsayacak sekilde
gorev kapsami genisletilmelidir. Sadece koruma teknolojileriyle yetinilme-
meli; yiiksek karakterli ve saglikli nesillerin yetistirilmesine hizmet edecek,
kaliteli, aileyi destekleyen programlar da iiretilmelidir.

Ozgiirliikler sinirsiz degildir. Ailenin korunmasi igin dzgiirliik ve kamu
ahlaki dengesi kurulmalidir. Siirdiiriilebilir aileyi siirdiirecek nesillerin yetis-
mesi i¢in egitim mifredat gelistirilmeli ve uygulanmalidir. Haya, iffet gibi
kavramlara sahip ¢ikilmalidir. Kisacasi, bir insan hakki ve ayni zamanda dev-
let ve toplum yiikiimliiliigii olarak ailenin korunmasi saglanmali, aile odakli
politika ve uygulamalar gelistirilerek ana akimlastirilmalidir.

Sayin Yargitay Baskanim, degerli katilimcilar;

Malumunuz, 6nceki hafta “Calisma Yasaminda Ayrimcilikla Miicadele”
basligiyla bir uluslararas: konferans diizenlemistik. Burada dile getirdigim bir
hususu izninizle tekrarlamak istiyorum.

Hepimiz kabul ederiz ki, annelik diinyanin en giizel kariyeri, en kiymetli
ve saygideger meslegidir. Ulkemizi korumak icin ndbet tutan, gazi veya sehit
olan askerlerimiz ne kadar kutsalsa; ailesine, iilkesine, insanliga faydali ne-
siller yetistirmek i¢in canindan can veren, zevklerinden vazgecen, viicudunu
yipratmay1, kendi canini feda etmeyi goze alan, birgok aciy1 iistlenen, toplum-
lar1 doguran anneler de en az o kadar kutsaldir.

Calisma yagaminda ayrimcilikla miicadele denildiginde aklimiza 6ncelik-
le isyerleri ve is hayati gelmektedir. Ancak, kadinlarimizin 6nemli bir kism1
caligma hayatinmi tercih etmeyip, evinde ¢ocuklariyla mesgul olmay1 tercih
etmektedirler. Onlarin emegi de son derece dnemli ve kutsaldir. Ev hanim-
larinin topluma biiytik katk: saglamalari ve iiretken olmalarina ragmen sos-
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yal giivencelerinin olmamasi veya statii olarak diisiik goriilmesi son derece
yanlig, ayrimci bir yaklasimdir. Evdeki engelli ve yaslilarin bakimi, bebek ve
cocuklarin bakimi, ev hizmeti, aligveris ve ¢ocuklarin egitim hayatini takiple-
ri, Ol¢iilemeyen biiylik toplumsal degerlerdir. Ev hanimlari bu yoniiyle takdir
gordiikleri, sosyal giivenceleri artirildigir zaman ¢ok daha verimli ve huzurlu
bir aile ve sosyal hayat miimkiin olabilir.

Saym Yargitay Baskanim,

Sézlerime son verirken, hem yurticinden, hem de yurtdisindan biiyiik
zahmetlere katlanarak sempozyumumuza istirak eden biitiin katilimcilara ve
bu ¢aligmada emegi gecen biitiin kurum personelimize, sahsim ve kurul iye-
lerimiz adina tesekkiir ediyor, sempozyumumuzun hayirlara vesile olmasin
temenni ediyorum.

Saygilarimla.
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SULEYMAN ARSLAN
Head of Human Rights and Equality Institution of Turkey

Esteemed President of the First Presidency of the Court of Cassation of
and Social Services,

Esteemed President of Human Rights Inquiry Committee of the Grand
National Assembly of Turkey,

Esteemed Deputies of the Parliament,

Esteemed Deputy President of Constitutional Court and Members,
Esteemed Chairperson and Executive Director of IPHRC of OIC,
Esteemed United Nations Resident Coordinator,

Esteemed President of the Arab Network for National Human Rights
Institutions and Algerian National Human Rights Institution,

Esteemed Azerbaijan Ombudsman,
Esteemed Rector,

Distinguished Members and Representatives of High Judicial Bodies,
Ombudsman Institution, Radio and Television Supreme Council, Personal
Data Protection Authority, and many other Public Bodies that [ am not able to
address here,

29



¥
TIHEK Tiirkiye insan Haklari ve Esitlik Kurumu
Distinguished Members of Human Rights and Equality Institution of
Turkey Board and Symposium Regulation and Science Committee ,

Distinguished guests and esteemed educators participating from
Philippines, Uzbekistan, Azerbaijan, Syria, Iraq, Lebanon, Palestine, Egypt,
Libya, Tunisia, Algeria, Mauritania, Belgium, England and Italy,

Dintinguished Representatives of our NGO’s,

Esteemed Members of the Press,

Ladies and Gentlemen,

I would like to thank you respectively for honoring our symposium on the
Protection of Family Right that we approach as a human right and realize as
Human Rights and Equality Institution of Turkey with your participation.

Welcome. It is a profound honor to have you here.

The United Nations Organization has placed a precious truth in the Universal
Declaration of Human Rights in 1948. 16" Article of Universal Declaration of
Human Rights clearly states that family is a natural and fundamental unit of
society and has the right to be protected by the states. Additionally, the UN
International Covenant on Civil and Political Rights, to which our country
is a Party, included the same regulation in its 23rd Article and indicated the
importance of family within the society and the responsibilities of the state in
this point.

Correspondingly, the General Assembly of United Nations has declared
the year of 1994 as International Family Year and May 15" as “International
Family Day” with a resolution taken in 1993,and gathered that year for
International Family Conference. In addition, the dates of 15-21 May has been
acknowledged as “Family Week”.

This important day has been celebrated all across the world and in our
country, though rather weakly, beginning from 1994.

Thus, this week is acknowledged as family time according to the UN
activity calendar.

For this reason, our Institution (TIHEK-Human Rights and Equality
Institution of Turkey) initially planned to realize this symposium on May
15" which is International Family Day. However, when seeing that this date
coincides with the Ramadan month, the date was appointed as April 29™.

Essentially, in our ancient culture and our civilization, Ramadan and the
Eid al-Fitr have been considered to be a universal family month and family
day for centuries and it performs an important function in this context. These
dates bring together not only the nuclear family but also the extended family.
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In this sense, the time is essentially the time for family. It is time to protect
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the increasingly neglected family again. Furthermore, any time is the time for
the family.

Our institution evaluates and attaches importance to the “the right for the
protection of family” as one of the fundamental rights that effects the overall
human rights. The protection of the family is an obligation for the state and
society, as well as a human right that can be demanded for individuals.

Astheright for the protection of the family is directly linked to the protection
of the rights of the child, it is stated that “the family is the fundamental group
of society and it comprises the natural environment for the growth and well-
being of all its members, particularly for the children” in the beginning section
of'the UN Convention on the Rights of the Child, to which we are also a party.

In order for the child to develop his or her own personality fully and
harmoniously, the necessity of growing up in an atmosphere of family,
happiness, love and understanding has been accepted.

It is for this reason that in 41st Article of the social and economic rights
and duties section of our Constitution, which is titled as the Protection of the
Family and the Rights of the Child, it is regulated that the State will take the
necessary measures to protect the family’s peace and well-being, especially
the mother and the children. Here, not only the welfare of the family, but also
the peace of mind is mentioned and responsibility regarding this matter is
encumbered to the state.

The Law No. 6284 on the Protection of the Family and the Prevention of
Violence against Women does not include the regulations for the protection
of family institution, family happiness and family peace. Existing regulations
are not about protecting the family’s happiness, but about protecting family
members from violence in the family that starts to crackle. It has been
revealed by various research that, due to incomplete and poor regulation and
implementation of the law, contrary to expectations, these regulations increase
the rate of femicide.

For these reasons, I would like to point out that this deficiency should
be eliminated by adding new articles and making corrections in the Law No.
6284 suitable for ensuring the happiness of the family.

As the provision of legal assistance to individuals who have decided
to divorce is a matter of human rights, the provision of measures and the
provision of support to enable the continuation of a sustainable marriage is
another dimension of human rights.
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As we all know, we have a civilization history that is universal and ancient.
This civilization that we are proud of, and pride on is not only a civilization
of rights and duties but also a family civilization. Our ancient civilization has
revealed a strong family structure and a strong social fabric. Thanks to our
durable family structures, our social fabric has been preserved for centuries
and it has been easy to recover, the weaknesses brought by politics have been
overcome by strong social structures and the moves of great civilization could
be realized again and again, and thus we have become an example to the
world.

However, in the recent period, unlike the old days, our social values have
undergone a great erosion through the influence of globalization and the media.

The loss of social values has led to a major crisis in the family institution
as well. This crisis is not just a case of our country. It is clear that this crisis
is a global problem.

Family institution is threatened greatly in the West. Nevertheless, the
arrangements made within the framework of alignment with the European
acquis disrupt our family structure and cause big problems.

While the marriage rates have decreased, there is a record increase in the
rate of divorce.

While the number of married couples in the last 10 years in Turkey is 6
million 6 thousand 732, the number of divorced couples have been recorded
as 1 million 218 thousand 458.

While the number of divorced couples was 128 thousand 411 in 2017, it
increased by 10.9 percent in 2018 to 142 thousand 448.

It would not be wrong to say that in a place where there are 150 thousand
divorces per year, at least 150 thousand children suffer from the results of these
divorces and that other than the family members that experience the divorce,
the numbers of those affected by these divorces are very high. The economic
costs for marriages and the economic costs of additional obligations such as
alimony, etc., after the divorce are very high. The fact that our human assets
cannot transform their material and spiritual accumulations into personal and
social development, lose them in family problems, and the loss of savings to be
made for investments are also a great economic damage for our country. It is
necessary to calculate cost of marriage and divorce to a state. The aftershocks
are continuing as a result of unsustainable families, and the application of
permanent alimony has negative effects for the families to be founded after
the divorce. The loss of morale and motivation among individuals especially
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children, and delinquencies that follow the loss of morale and motivation , are
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very serious problems. After the divorce, children becoming a subject matter,
not being able to create a healthy relationship, becoming estranged from their
parents, being treated as a stepchild and lowering children to financial, spiritual
and sexual identity crises with them not being able to see healthy parent roles
and the deterioration of children’s view on marriage and family institutions
hinder the healthy development of children. A chief prosecutor working in
the field of juvenile crimes has reported that in the cases encountered, 90%
of children who were dragged into crime were children of fragmented or
problematic families. The families that are obliged to transfer some social
tasks to other institutions day by day, the child’s care and education, the
decline in the service provided to the dependent members of the family such
as sick, elderly and disabled in the family, furthermore, the weakening of
neighborhood and relative relations increase the burden and responsibility of
the state in the context of human rights.

Directly proportional to the dissolution of the family structure, from
murder to prostitution, from drug using to usurpation, there is a %600 of
increase in all crime areas.

The truth that has been revealed as a result of the research conducted all
around the world is this: In a country which has an increase in divorce and
dissolution of the family, criminal offenses and psychological problems also
increase inevitably. Francis Fukuyama (2009) states that there is a plenty of
evidence showing that there is a relationship between the increase in crime rate
and the dissolution of the family institution. Indeed, the threatening increase
in juvenile crimes in Turkey in recent years shows that this judgment is also
true for Turkey.

On the other hand, the media and social media serve as a destructive tool
for families, and they make taking preventive measures for this destruction
difficult. Digital era generations who are defined as generations Y and
Z don’t know how to raise a child and these generations (Y and Z) make
their children prisoners of digital tools in very early periods of their lives
to have more time for themselves. Parents who work all day are busy with
digital tools instead of their children in the evenings and neglect taking care
of their children. The mobile phones, tablets given to the children affect the
children’s and even babies’ development negatively. According to scientific
studies, it is pointed out that the internet and other new technologies have
negative effects such as addiction, anti-social behavior disorders, physical,
social, cognitive and psychological development problems on children and
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young people. Especially, it is found that television, internet, video games and
other similar informatics technologies with violent media have an effect on
children and adolescents that increases aggression. As a result, the number of
autistic children in Turkey is now expressed with millions. And this means
that the future generations cannot be healthy individuals.

Therefore, giving child raising trainings especially to the Y and Z
generations and making it compulsory are fundamental requirements for the
protection of the family.

Again, it should be indicated that television broadcasts and internet content
that occupy minds and consciousnesses, include bad samples, and break down
the family institution, are the predicament of many perverse behaviors that we
encounter in public life. In this regard, I would like to express the necessity
of effective broadcasting in accordance with the principle of family protection
and that the preventive and suppressive measures taken by the Radio and
Television Supreme Council, which is responsible for the supervision of
television and radio broadcasting in our country, should be supported and
made more effective,

Of the Court of Cassation, Distinguished Participants,

Those who have confidential calculations on our country are conducting
indirect attacks to shake our strong family structures. When we look at the
twisted forms of social relations that are shown as an example to our nation
and which are practically imposed through the media, we can see that they all
target the family first. When you snatch the individual away from his orher
family, it is easier to steer, shape and frighten him or her as you desire. Those
who set out as ‘we are breaking down the taboos and stereotyped family roles’,
ultimately tear our people away from their families by condemning them to
bigger taboos and identity crises. Unfortunately, we have to accept that this
game is partly successful.

Esteemed First President of the Court of Cassation, Distinguished
Participants,

Currently, if we want to eliminate the attacks we are facing and make
a civilization move as a state and nation, if we want to make a new human
rights move in the world and add value to the world in the context of human
rights as a state that shouts “The world is bigger than 5!, I think we should
start with protecting the family, the family’s happiness, the total generations
first. To establish a family civilization again, to make new civilization moves
and to ensure sustainable development, we need families that are growing,
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sprouting, rooted, rising above their own body, strengthening, branching and
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exemplary. We do not need families that are embarrassed, blushing, turning
yellow, withering, decaying, shrinking, scattering, and splintering. Because
people’s personalities who will shape the future of the world are shaped in
childhood and in the family, and the basis of development is laid in the family.
With the generations that didn’t grow up well, we cannot talk about neither
economic growth, nor political or social development. The life cycle of
political supremacy is limited to the adoption, encouragement and inclusion
of values that are close to ideal of the society by the society itself. If we
cannot embrace and maintain the ideal values as a state, society and persons,
sustainable development will remain as a dream. Family is the driving force
of the economic development and the support power of development right
that is a human right. The realization of sustainable development depends
on the presence of strong societies and presence of strong societies depends
on the existence of sustainable happy families. Material well-being alone is
not enough to bring happiness to society and family. As our ancestors said,
money can’t buy happiness.

We have to face with these truths. This problem has become an irresistible
form of a progressing disease. It may not be possible to resolve this problem
in an instant. However, I think that these issues are a problem of perpetuity of
our state, that they should be dealt with excluding the politics and that both
the ruling party and the opposition parties have the same concerns, and thus [
request the necessary steps to be taken.

Esteemed First President of the Court of Cassation, Participants,
In this context, I would like to express that;

Every society and nation has their distinctive family structure. The
international norms or the mechanisms by which auditing is carried out should
be avoided from the point of view of exporting the family structure.

For us, United Nations Universal Declaration of Human Rights must be
essential. The meaning attributed to the family on the date of the adoption
of this declaration must be preserved, the regulations which are irrelevant
in the subsequent international conventions should be reviewed, requested
to be changed, and the treaties which conflict with the norm of international
mandatory law should be taken into consideration and be terminated if
necessary.

One of the most important causes of the increase in sexual abuse cases is
improper use of technology. “If a television channel does not pay attention

35



TitleK Tiirkiye insan Haklari ve Esitlik Kurumu
to the protection of family principle, more severe measures should be
taken or the broadcast should be encoded. The signs of ‘+18’, “+7’ are not
enough and are ineffective. We must give weight to encoded broadcasting.
Necessary precautions should be taken by developing protective broadcasting
technologies and applications in the internet usage.

The Board for the Protection of Children from Obscene Publications,
which was affiliated to the Prime Ministry previously and currently has been
organized under the Ministry of Family, Labor and Social Services, should
be activated as soon as possible and its scope of task should be expanded to
include not only printed publications, but also audio and video broadcasts and
video games that contains violence.

We should not only be content with conservation technologies. Programs
supporting high-quality families should also be produced, which will serve to
raise healthy generations with quality.

Freedoms are not limitless. For the protection of the family, the balance of
freedom and public morality should be established. The training curriculum
should be developed and implemented in order for raising the generations that
will sustain the sustainable family. We should protect the concepts such as
shame and honesty.

In short, the protection of the family should be ensured as a human right as
well as the responsibility of the state and society, and family-oriented policies
and practices should be developed and mainstreamed.

As you well know, last week we organized an International Congress
under the title of Fighting with Discrimination in Work Life. I would like
to repeat something that I mentioned in this organization when you are here:

We can all agree that motherhood is the most beautiful career, the most
valuable and respected profession. Mothers who give their lives to their
families, their country and humanity, give up their tastes, wear down their
body, sacrifice their own lives, take on many suffering, and give birth to
societies to raise generations that are useful in society are as sacred as are our
soldiers, who guarded our country, who became veterans or martyrs to protect
our country.

When we talk about the struggle against discrimination in the work life,
we primarily think about workplaces and business life. However, a significant
portion of our women do not prefer working life, they prefer to be busy with
their children at home. Their effort is also extremely important and holy.
Despite the fact that housewives make a great contribution to society and are
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productive, their lack of social security or low status is extremely wrong and
discriminatory. Care for the elderly and disabled at home, baby and children
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care, home services, shopping and following their children’s education life
have a great social value that cannot be measured. When housewives are
appreciated in this aspect, their social security is increased, more efficient and
more peaceful family and social life can be possible.

Esteemed First President of the Court of Cassation, Distinguished
Participants,

In concluding my remarks, I would like to thank all participants who
participated in our symposium both from our country and overseas and
endured great trouble and all the staff members who have contributed to this
symposium, on behalf of myself and the members of our Board of Directors,
and [ wish this symposium will yield auspicious results.
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IRENA VOJACKOVA-SOLLORANO
Birlesmis Milletler Tiirkiye Mukim Koordinatorii

Saym Kurum Bagkani Siileyman Arslan, Saym Yargitay Bagkani, saym
katilimcilar; Burada olmaktan dolay1r mutlulugumu ifade ederek baglamak is-
tiyorum. Bu toplant1 oldukca 6nemli bir etkinlik ve buraya konusma i¢in davet
edildigim i¢in kendimi ¢ok gururlanmig hissediyorum.

Ben, Tiirkiye’de, Birlesmis Milletler Tiirkiye Mukim Koordinatdrii olarak
calismaktayim. Giizel iilkenizde 2.5 yil gegirdim ve ayni zamanda tabii bu
iilkede var olan degisiklikleri de izleme sansim oldu.

Aile, son derece degerli, onemli, bir uluslararas1 degerdir aslinda. Biraz
once izlemis oldugumuz videoda pek ¢ok referans vardi; uluslararasi sozles-
meler, uluslararasi hukuk normlar1 ve bunlarin hepsi de ailenin korunmasinin
6nemine yonelik olan kanunlar. Bizler i¢in olduk¢a 6nemli bir konu bu.

Biz, Birlesmis Milletler ailesi olarak, aile hayatin1 desteklemek i¢in, bu
konuda biitiin kurumlarla son derece yakindan calisiyoruz. Aile hayati her
yerde toplumun temelini olusturmaktadir, temel tasidir. Aile hayati, cocuklar
icin, kiiltiiri 6grenmelerinin, dili 6grenmelerinin, ahlaki 6grenmelerinin ve
karsilikli saygiy1 6grenmelerinin bir yoludur. Tabii ki ayn1 zamanda egitimle
birlikte el ele giden, tamamlayic1 bir sey. Ancak, aile hayati, baska tiirlii yeri-
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ne konulamayacak, ikame edilemeyecek bir sey. Bu nedenle aileleri saglikli
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aileler olarak tutmak son derece 6nemlidir.

Aileler, ¢ocuklarin karsilikli saygiyi, adaleti 6grendigi ve baskidan uzak
kaldig1 yerler olmalidir. Ailede baski goriilmemelidir. Burada bahsedilen ytik-
sek bosanma oranlart olduk¢a kaygi vericidir ve ayn1 zamanda aile hayati-
nin aslinda istedigimiz kadar saglikli olmadiginin da bir gostergesidir. Aileyi
korumak i¢in kanunlarimiz var, kurumlariz var. Bunlar, aileyi korumak i¢in
var olup, ailelere danigsmanlik saglamakta, ayn1 zamanda erozyona ugrayan
ailelere yardimci olmaktadir. Ciinkii bazi ailelerde adaletsizlik ve baski var.
Bu ylizden son derece 6nemli olan aile yapisini korumamiz gerekiyor. Hem
kanunlarla hem de toplum igindeki eylemlerimizle korumamiz gerekiyor.

2015 yili Eyliil ayinda, Birlesmis Milletler iiyeleri, Siirdiiriilebilir Kalkin-
ma 2023 hedeflerini kabul etmistir. Bu hedefler Tiirkiye tarafindan da kabul
edilmistir. Dolayisiyla, ben bu noktada bu kiiresel girisimin bir parcast olan
bu iilkede ¢alismaktan da ¢ok biiyiik memnuniyet duyuyorum. Siirdiiriilebilir
kalkinma hedefleri, ailenin roliinii bir kalkinma aktorii olarak ortaya koymak-
tadir ve acik bir sekilde de devletlerin cocuklara ve genglere saglikli bir ortam
saglamasi gerektigini, haklar1 ve ayn1 zamanda becerileri baglaminda bunun
saglanmas1 gerektigini ortaya koymaktadir. Uyumlu aileler ve uyumlu top-
lumlar seklinde bir yap1 vardir. Bu aileler tabii ki politikalar1 yonlendirmekte-
dir ve bunlar da ayni zamanda siirdiiriilebilir kalkinma hedeflerinin pek ¢ogu
acgisindan 6nem tasimaktadir.

Tiirkiye bu noktada, siirdiiriilebilir kalkinma hedeflerine yonelik bir taah-
hiit vermistir. Yani bunlari ulusal politikalar kapsamina alma konusunda taah-
hiidte bulunmustur. Aile de bu kapsamdadir.

Bu kalkinma hedeflerine baktigimiz zaman, ¢cok genis kapsamli hedefler
var oldugunu goriiyoruz. Bu hedeflerde biitiin aile bireylerinin korunmasi
amaglanmaktadir ve ayni zamanda &zellikle de biitiin aileler i¢in yeterli bir
yasam standardinin getirilmesi s6z konusudur. Bunun yani sira, aileler, top-
lum igerisinde degerlerin aktarilmasi noktasinda son derece biiyiik bir dnem
tagimaktadir. Ki bu da ayn1 zamanda siirdiiriilebilir kalkinma hedeflerini artik
gergege tasiyacak bir seydir.

Bu maddeler cinsiyet esitligi, ¢evreye saygi, kusaklar arasinda dayanis-
may1 kapsamaktadir. Bu hedefler ve adil, baris¢1 ve kapsayict toplumlar ko-
nusunda 16. (on altinc1) hedefte birtakim taahhiitler vardir ki bu taahhiitlerin
hepsi de aile bireylerinin korunmasina yoneliktir. 16.1, biitiin siddet tiirlerinin
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sonlandirilmasi; 16.2, ¢ocuklara karsi istismarin ve ayni zamanda gocuk tica-
retinin Oniine gegilmesi; 16.9 ise yasal kimligin verilmesi ve dogum haklari-
nin verilmesiyle ilgili bir maddelerdir. 16-B maddesi ise ayrimciliga karsi olan
bir maddedir.

Aileler ve aile iliskileri son derece biiyiik bir dnem tasimaktadir. Ozellik-
le de kadinlar agisindan baktigimizda, biitiin aile tiyelerinin insan haklarina
sahip olmasi gerekmektedir. Bu, ayn1 zamanda tabii ki yasam standartlariyla,
yasam standartlar1 se¢cimiyle ve ayni zamanda meslek secimiyle alakali olarak
karsimiza ¢ikmaktadir.

5. siirdiiriilebilir kalkinma hedefinde ise cinsiyet esitliginin saglanmasi,
kadmlarin ve kiz ¢ocuklarinin gii¢lendirilmesiyle ilgili birtakim taahhiitler
mevcuttur; cinsiyet esitliginin aile igerisinde gerceklestirilmesinin saglanma-
st gibi. 5.4. hedef ise, licretsiz aile iginin ve ev isinin kamu hizmetleri kapsa-
minda tanimlanmasi, altyap1 ve sosyal koruma politikalarina dahil edilmesini,
aile ve hane icerisinde paylasilmis sorumluluk duygusunun ortaya ¢ikarilma-
sin1 kapsamaktadir.

Bunun disinda, spesifik olarak, ekonomik kaynaklarla ilgili 5.8. Maddede
birtakim hedefler yer almaktadir. Bu hedef de, kadinlara ve kiz ¢ocuklarina
kars1 ayrimcilik ve siddetin sonlandirilmasiyla alakalidir; ayni zamanda cinsel
sagliga ulasim hakki ve benzeri diger haklar kapsamaktadir.

Bir taraftan baktigimizda aile, dayanisma, sevgi ve sefkat yeridir; ancak,
obiir taraftan baktigimizda ise, kadinlarin ve kiz ¢ocuklarinin aile i¢inde hak-
lar1 ihlal edilebilmektedir. Siddet, kaynaklara erisimin kisitlanmasi, kadin ve
kiz ¢ocuklariin hedeflerine ulasamamasi ve seslerini duyuramamasi yoniinde
ciddi baskilar ve hak ihlalleri s6z konusudur.

Uluslararas1 kurumlar uzun zamandir aileyi zaten toplumun temel bir biri-
mi olarak tanimlamaktadir. Aile, bu anlamda toplumda son derece dnemli bir
islev yerine getirmektedir. Bu nedenle, baktigimizda, agikca kabul edilmek-
tedir ki, devletler ailenin ve aile bireylerinin korunmasi konusunda biiyiik bir
sorumluluga sahiptirler ve tabii ki aileye yardim ve ailenin korunmasi, biitiin
ailenin iglevlerini yerine getirmesi de dnemlidir.

Insan Haklar1 S6zlesmesinin 16.3. Maddesine baktigimiz zaman, 16.3.1
yasal haklar konusunda sunu sdylemektedir: “Aile, toplumun temel bir biri-
midir ve hem toplum tarafindan, hem de devlet tarafindan korunmas: gere-
kir.” Diger insan haklar1 araglari da agik bir sekilde bunu ortaya koymaktadir.
Uluslararas1 Ekonomik, Sosyal ve Kiilttirel Haklar S6zlesmesinin 10.1. Mad-
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desi de, en biiyiik kapsamli yardim ve korumanin aileye sunulmasi gerektigini
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sOylemektedir. Ciinkii aile, toplumun hem dogal, hem de temel bir pargasidir.
Bunlar Cocuk Haklar1 Sézlesmesi ve Gogmen Iscilerin Korunmasi Sézlesme-
sinde de karsimiza ¢ikmaktadir. Bunlar ayni sekilde engelli kisilerin haklari-
nin korunmasi konusundaki sézlesmede de karsimiza ¢ikmaktadir.

Bu da acgikc¢a sunu gostermektedir: Ailenin korunmasi, insan haklarinin
korunmasinda, toplumdaki biitiin bireylerinin insan haklarmin korunmasinda
temel bir gorev olusturmaktadir ve ayni zamanda bu haklarin kullanilmasi
konusu igin temel bir yapr teskil etmektedir.

Sozlerime son verirken, Birlesmis Milletler Genel Sekreteri Sayin Anto-
nio Gutteres’den bir alint1 yapmak istiyorum. Kendisi de Tiirkiye’ye ¢ok ya-
kindir ve Tiirkiye’yi pek cok agidan desteklemektedir. Sayin Antonio Gutteres
sOyle sOylemektedir: “Tarihsel olarak, biitiin aile tiyelerinin haklarimin korun-
masi bizim en biiyiik hedefimizdir. Biitiin aile bireylerinin haklarin korunmast
bize saglikli bir toplum ve saglikli bir aileyi getirecektir. Cocuklar siddete,
baskiya ve adaletsizlige maruz kalmaktan korumaliyiz; hem aile i¢cinde, hem
de aile disinda maruz kalmaktan korumaliyiz. Ki ancak bu sekilde saglikli
bir topluma erigebiliriz ve siirdiiriilebilir kalkinma hedeflerini yerine getirmis
olabiliriz.”

Beni buraya davet ettiginiz i¢in tekrar ¢ok tesekkiir ediyorum efendim.
Birlesmis Milletler, burada, Tiirkiye’de, tiim toplum {iyelerini korumak igin
elinden geleni yapacaktir. Cok tesekkiir ediyorum.
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IRENA VOJACKOVA-SOLLORANO
Birlesmis Milletler Tiirkiye Mukim Koordinatorii
Dear President Mr. Arslan,
Dear President of Court of Cassation,
Dear Foreign Guests, Dear Participants,

This is indeed important event and I felt honored to be invited to speak
here. I'm the UN Resident Coordinator here in Turkey and I live for two and
half years in your beautiful country. I experienced the changes the changes
in this country is going through. The value of family is very important
international value. In the video that we have seen it before you have many
references to international conventions, international law that is stressing the
importance of the protecting of the family. And this is very dear to us also
here in Turkey. Therefore, we as UN family is working very closely with
all institutions to support family life. Family life is the foundation of every
society everywhere. Family life is the foundation for children to learn about
their culture, about their language, about morals, about mutual respect. And
this is complementary thing that goes hand in hand with public education. But
family life is very difficult to substitute to any other forms. And therefore,
this is important to keep families as healthy. Families where children grow up
learning mutual respect, learning justice and are protected from oppression.
Because they don’t see oppression in the family the high divorce rate that is
mentioned before and that are very troubling are also sign of a healthy family
life and not been as healthy that we would wish for.

Therefore it is important that we have laws and institutions that are
helping to protect the families that are providing counseling to families to
troubled families that are helping families. Because there is no more mutual
respect and there is oppression and injustice in the family. Therefore we
have to work together to protect. This very important. In September 2015,
members of the United Nations adopted the Sustainable Development 2023
goals. These targets have been adopted by Turkey. And I am very proud
to work in this country which is part of this global initiative at this point.
Sustainable development goals signal role of the family as a development
actor and expressly states to provide a healthy environment for children and
young people. Families and family policies and programmes are vital for the
achievement of the many sustainable development goals. Turkey has made a
commitment to sustainable development goals at this point and integrate them
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into national policies and this applies the family context. In addition, families
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are also key actors in the transmission of values within society, which is also
something that will make sustainable development agenda and reality. These
agenda includes gender equality, respect for the environment and solidarity
among generations. There are a number of commitments in the sixteenth
objective regarding these goals, peaceful and inclusive societies, all of which
are directed towards the protection of family members. Target 16.1 on ending
all forms of violence; target 16.2 ending exploitation, trafficking and violence
against children; target 16.9, on providing legal identity and birth rights for
all. Article 16-B is nondiscrimination article, families and family relationships
are extraordinary significant for women. This, of course, also confronts us
with the standards of living, the choice of living standards, and also the choice
of profession.

In the fifth sustainable development target, there are some commitments
regarding gender equality and empowerment of women and girls. Target
five point commit states to recognize and values healthcare and domestic
work through the provision public services infrastructure social problems of
Protection policies. And the promotion of the shared responsibility within
the household and the family. Also relevant specific target dealing with equal
rights to economic resources. This is target five point eight. There are some
targets in the target. This goal is related to the termination of discrimination
and violence against women and girls; it also includes the right to access
sexual health and other similar rights.

In reality, families are on one hand place of love and care and solidarity
but on the other hand they are also spaces of women and girl’s rights are
often violated. International human rights instrument have long recognize the
family as a fundamental unit of society which preforms valuable factions for
its members and for the community. Therefore, when we look at it, it is clearly
accepted that states have a great responsibility for the protection of the family
and their family members, and of course it is also important to help the family
and protect the family and fulfill the functions of the whole family. When we
look at the sixteenth article of the Human Rights Convention, it says about
legal rights: “The family is a basic unit of society and must be protected by
both the society and the state.”

Other human rights instruments clearly demonstrate this. The tenth article
of the International Economic, Social and Cultural Rights Convention says
that the greatest comprehensive assistance and protection should be offered
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to the family. Because the family is both a natural and an essential part of
society. These also appear in the Convention on the Rights of the Child and
the Convention on the Protection of Migrant Workers and the Convention on
persons with disabilities. These instruments shows that the protection of the
family constitutes a fundamental task in the protection of human rights and
in the protection of human rights of all individuals in the society, and also
constitutes a basic structure for the exercise of these rights.

As I conclude my words, I would like to quote from the Secretary-General
of the United Nations, Mr. Antonio Guterres who is very close the Turkey and
support the Turkey very ways. He has said: “Historically, it is our greatest goal
to protect the rights of all family members. Protecting the rights of all family
members will bring us a healthy society and a healthy family. We must protect
children from exposure to violence, oppression and injustice; we should
protect it from exposure both inside and outside the family. Only by this way
can we reach a healthy society and have achieved sustainable development
goals.”

Thank you very much again for inviting me and UN is ready support all
elements of Turkish society.
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ISMAIL RUSTU CIRIT
Yargitay Birinci Bagkam

Saygideger konuklar, degerli katilimcilar, basmimizin kiymetli mensup-
lari;

Insan Haklar1 Baglaminda
Ailenin Korunmas:1 Hakki Ulus-
lararas1 Sempozyumu dolayisiyla
sizlerle bir arada olmaktan duydu-
gum onur ve memnuniyeti ifade
ediyorum; yurtdisindan ve yurti-
cinden gelen saygideger katilim-
cilara, kiymetli akademisyenlere
ve basin mensuplarina saygilarimi
sunuyorum.

Insan haklar1 konusunda gii-
venle ilerleyebilmemiz, bu alanda
ideallerimizi gergeklestirebilme-
miz, toplumu yakindan ilgilendi-
ren meseleleri kamuoyunda seffaf
ve Onyargisiz sekilde tartisarak,
kamuda artan giiven ve sahiplen-

me duygusu olusturmamiza bag- j S
lidur. L

“Insan Haklar1 Baglaminda Ailenin Korunmasi1 Hakki” baslig altinda,
diinya genelinde yasanan son derece dnemli ve giincel bir konunun bu sem-
pozyumda degerlendirilmesinin, hukuk ve insan haklar kiiltiiriimiiziin gelisti-
rilmesi agisindan ¢ok onemli katkilar saglayacagina inanmaktayim.

Glnlimiizde insan haklari izerinde riskler artmis ve nitelik de degismistir.
Pek ¢ok siyasi, ekonomik, teknolojik ve sosyal degisim veya sarsinti, modern
hukuk sisteminin sagladig1 yiiksek insan haklar1 standartlar1 iizerinde ciddi
tehlikeler olusturmaktadir. Ornegin bilingsiz sekilde sosyal medya ve internet
kullanimu, i¢ savaslar ve catigmalar sonucunda meydana gelen gocler, insan
haklarina yo6nelik 21. Yiizyila 6zgii tehditler olarak sayilabilir. Bu tehlikenin
bertaraf edilebilmesi i¢in etkili stratejiler gelistirilmesi hepimizin sorumlulu-
gundadir.

Devlet ve toplum hayati bakimindan olduk¢a énemli bir konunun, boyle-
sine titizlikle hazirlanmis, bilimsel bir toplantida tartisilip degerlendirilmesi,
hig siiphe yok ki, sorun ¢6zme kapasitemizi artiracaktir. Bu vesileyle, Tiirkiye
Insan Haklar1 ve Esitlik Kurumu Bagkani Sayimn Siileyman Arslan ve degerli
ekibine ve sempozyumun diizenlenmesinde emegi gecgenlere tesekkiirlerimi
sunuyorum.
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Saygideger konuklar;

Cocuk ve kadin haklar1 basta olmak iizere, insan haklarinin ¢agdas stan-
dartlara uygun sekilde uygulanmasi i¢in hepimize 6nemli gorevler diismekte-
dir. Adalet sisteminin daha iyi islemesi, kanunlar ile uluslararasi sézlesmelerde
yer alan haklarin basarili sekilde korunmasi i¢in alinmasi gereken mesafenin
farkinda olmamiz gerekir.

Sosyal yagam siirekli bir degisim ve yenilenme igerisindedir. Toplumsal
degisim ve yenilenmenin dogru bir sekilde takip edilmemesi, insanlarin hu-
kuki giivenliklerini saglamada gorevli hukuk sisteminin islevini zayiflatir ve
toplumun gerilemesine, refah ve mutlulugunun azalmasina neden olur.

Sorunlarimizi ancak ve ancak dogru bir vizyon, iyi bir planlama ve basa-
ril1 uygulamalarla ¢oziimleyebiliriz.

Saygideger konuklar; Anayasamizin 41. maddesine gore, “Aile, Tiirk top-
lumunun temelidir ve esler arasinda esitlige dayanir.” Anayasadaki bu kural
hepimize rehber olugturan bir ilkedir. Ayn1 maddenin 2. Fikrasinda ise, “Dev-
letin, ailenin huzur ve refahi, 6zellikle ananin ve ¢ocuklarin korunmasi ve
aile planlamasinin 6gretimi ile uygulanmasini saglamak icin gerekli tedbirleri
alacag ve teskilat1 kuracag1” 6ngoriilmistiir. Anayasada ailenin korunmasina
yonelik baska diizenlemelere de Anayasamizin 12, 20, 26 ve 62. maddelerinde
yer verilmistir. Daha agik bir anlatimla, anayasa koyucu, éneminden dolay1
ailenin korunmasina yonelik gii¢lii kurallara yer vermistir. Bizlere diisen, bu
giiclii kurallara, anayasa koyucunun iradesine uygun sekilde gii¢ ve ruh kata-
rak uygulamaktir.

Aile, toplumun ¢ekirdegidir. Bu nedenle, saglikli bir aile, saglikl1 bir top-
lumun 6n kosuludur. Bu konuda egitim ve sosyal politikalarin ¢ok 6nemli
oldugunu vurgulamakta yarar goriiyorum.

Son yillarda aile i¢i siddet, kadma kars1 siddet, ¢ocuga karsi siddet ve
cinsel istismar konusunda yasadigimiz zorluklar {izerinde daha ¢ok yogun-
lagmaliyiz. 2010 yilinda yapilan Anayasa degisikliginin 41. maddesinin son
fikrasina eklenen, “Devlet, her tiirlii istismara ve siddete kars1 ¢ocuklar1 koru-
yucu tedbirler alir” hitkmiiniin islevselliginin giliglendirilmesi de siirekli caba
gbstermemiz gereken bir konudur.

Dogru yapilandirilmig bir egitim sistemi, insan haklarina dayali demokra-
tik diizenin teminatidir. Bu agidan soruna yaklagildiginda, egitim sisteminin
oncelikli hedefi, bireylere matematik, dilbilgisi, fizik, kimya gibi bilgileri ver-
mek degil, dogru davranig bigimlerini ve etik degerleri 6gretmek olmalidir.
Bireylerin birbirleriyle iyi anlasabilmeleri, 6nyargili davranislardan kaginma-
lar1, gorgii ve nezaket kurallari, hoggoriilii davranmalari, emege ve liyakate
saygl duyulmasi, yardimlagsma ve dayanigsma duygusunun giiclenmesi, egitim
sisteminin en 6nemli amagclar1 olarak kabul edilmelidir. Bu sekilde yapilan-
dirilan egitim sistemi, ayn1 zamanda sevgi, saygl ve hosgorii gibi demokratik
degerleri toplum iginde ylikselterek, demokrasinin, sosyal barig ve mutlulu-
gun en dnemli teminati olacaktir.
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Her tiirlii toplumsal sorunun ¢6ziimiinde insan sevgisi merkez kabul edil-
melidir. Anadolu insanimiz, insan sevgisini ve dzgiir diisiinceyi besleyecek
tarihsel ve kokli bir mirasa sahiptir. Yunus Emre’nin dizelerinde vurguladig:
gibi, insanlar1 inanglarindan veya siyasi kanaatlerinden dolay1 farkli gorme-
mek; bilakis, herkesi diniyle, fikriyle hos gormek gerekir. Yunus’u yerelden
evrensele tagiyan bu felsefe, “Yaratilani sev, yaratandan Gtiirii” soziiyle genis
kitlelere ulasmistir.

I1. Uluslararasi insan Haklar1 Sempozyumu Ailenin Korunmasi Hakki Bildiriler Kitabi

Saygideger konuklar, degerli katilimcilar; diinyada oldugu gibi, tilkemiz-
de de cinsiyet ayrimcilig1 ve kadina karst siddet 6nemli bir sorun olarak kar-
simiza ¢ikmakta ve aile birliginin sarsilmasina neden olmaktadir. Kadinlara
yonelik siddetin temelinde yatan toplumsal cinsiyete dayali ayrimcilik, siddet
ve erkeklerle kiyaslandiginda kadinlari ikincil konuma zorlayan temel sosyal
mekanizmalardan birisidir. Bu konuda gerek Birlesmis Milletler’in, gerekse
Avrupa Birliginin ¢abalarini ve yiiriittiigli projeleri takdirle karsiliyoruz. Ayri-
ca devletin ilgili kurumlarinin ve sivil toplumun sarf ettigi emegi gérmezlik-
ten gelmek haksizlik olur.

Kadinlara Yonelik Siddet ve Aile I¢i Siddetin Onlenmesi ve Bunlarla
Miicadeleye Iliskin Avrupa Konseyi Sézlesmesi, yani istanbul Sozlesmesi,
uluslararasi toplumun bu yondeki yogun ¢abalariin somut bir yansimasidir.
Tiirkiye’nin de onayladigi bu s6zlesmenin amaci, kadinlart her tiirlii siddetten
korumak, kadinlara yonelik siddet ve aile i¢i siddeti 6nlemek ve kovusturmak,
ortadan kaldirmak olarak sdzlesmede ifade edilmistir. Istanbul Sozlesmesi,
biz uygulamacilar bakimimdan yoniimiizii tayin eden bir pusuladir. Istanbul
Soézlesmesinin de sempozyumun “uluslararasi s6zlesmeler” boliimiinde de-
gerlendirilmesinde fayda olacagini diistinmekteyim.

Kadina kars1 siddet ve cinsiyet ayrimciliginin aile i¢i ve sosyal yansimala-
r1 dikkate alindiginda, insan haklar1 ihlalinin 6tesinde, toplumun ruh sagligini
tehdit eden bir yonii de bulunmaktadir. Televizyonlarda, gazetelerde, sosyal
medyada ve internet sitelerinde bu yonde ¢ikan haberlerin neredeyse rutin
hale gelmesi, sorunun ciddiyetini gostermeye kafidir.

Kadina kars1 siddet ve cinsiyet ayrimciliginin temelinde toplumsal yap1 ve
egitim sisteminden kaynaklanan sorunlar oldugu ger¢egini goz ardi etmeden,
hukuk sistemi agisindan bu meselenin ele alinmasi yararli olacaktir.

Hukuk sistemi ve uygulama bakimindan konuya yaklasildiginda; aile
hukukundan ceza hukukuna, tazminat davasindan bosanma davasina kadar,
kadina yonelik siddet ve cinsiyet ayrimciligi biitiinsel bir bakis acisiyla deger-
lendirilmelidir. Iki giin siirecek olan bu sempozyumda konunun bu y&niiyle
de ele almacak olmasindan duydugum memnuniyeti bu vesileyle ifade etmek
istiyorum.

Saygideger konuklar, degerli katilimcilar; bilindigi iizere, insan haklari-
nin korunmasinin en temel gerekliliklerinden birisi de iyi isleyen bir hukuk
diizenidir. Kisilikleri, bilgileri ve profesyonellik anlayislar1 tartismaya agik
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olmayan hakimlerin varligi, hukuk diizeninin ve insan haklarmin en énemli
teminatlarindan biridir. Bu nedenle, hem yargi organinda, hem de toplumda
yargi etigi bilincinin yerlestirilmesi ve yayginlastirilmasi, insan haklarinin ko-
runmasi bakimindan kilit bir 6Gneme sahiptir.

Yargitay, 2017 yilinin son ¢eyreginde, Yargitay iiyeleri, hakimler, Yargi-
tay cumhuriyet savcilar ve Yargitay personeli i¢in etik ilkeler olusturmus ve
uygulamaya baslamistir. Yargitay, Yargt Etigi Danisma Kurulu kararlariyla,
etik ilkelerin nasil anlasilmas1 ve uygulanmasi gerektigi konusunda hem yargi
mensuplari, hem de toplum ag¢isindan 6nemini gostermektedir.

Iyi isleyen bir yargi sisteminin en 6nemli karakteristik 6zelliklerinden biri
de seffafliktir. Yargitay, Etik ve Seffaflik Giiven Projesi kapsaminda yapilan
caligmalarla, yargida seffafligin temel ilkeleri ile bu ilkelerin uygulanmasina
iligkin tedbirleri, bes kitadan diinyanin belli bash cografi ve hukuki sistemle-
rini temsil eden yiiksek mahkeme bagkanlariyla belirlemisti. Bugiine kadar 50
civarinda yliksek mahkeme baskani veyahut temsilcisi ile uluslararast uzman-
larin katki sagladig1 Yargida Seffafliga Iliskin Istanbul Bildirgesi ve Istanbul
Bildirgesinin etkili bicimde uygulanmasina yonelik tedbirler 10 Nisan 2019
tarihinde Birlesmis Milletler Genel Kurulu ve Birlesmis Milletler Ekonomik
Sosyal Konsey Belgesi olarak yayinlanmistir. Yargida seffafligin saglanmasi-
na iliskin uluslararasi alanda kabul edilen ilk insan haklar1 metni olan Istanbul
Bildirgesinin, yarginin seffafliginin giiclenmesi yoluyla insan haklarinin ko-
runmasinda 6nemli katkilar saglayacagina inanmaktayim.

Degerli katilimcilar; biiytik bir 6zveri ve ¢abayla gerceklestirilen bu sem-
pozyumda yapilacak sunumlarin devlet ve toplum hayati bakimindan ¢ok
onemli meselelere degerli katkilar yapacagina ylirekten inanmaktayim. Calis-
malarn basarili ve verimli gegmesi dilegiyle, konuklarimiza, akademisyenle-
rimize, hakim, savci ve avukat meslektaslarima, katilimlarindan ve katkilarin-
dan dolay1 tekrar tesekkiir eder, hepinize saygilarimi sunarim.

¢

A RHT AlLE VKT S | _ ) www.tihek.govtr

[ Ly il L
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TEBRIiK TELGRAFLARI

SAYIN SULEYMAN ARSLAN

TURKIYE INSAN HAKLARI VE ESITLIK
HURLMU BASHANI

GRAND ANKARA HOTEL KAVAKLIDERE
MAHALLES| ATATURK BLY. NO:183

CANKAYA | ANKARA

INSAN HAKLARI BAGLAMINDA AILENIN KORUNMMAS) HAKK!I KONULU ULUSLARARASI
SEMPOZYUMA NAZIK DAVETINIZ ICIN TESEKKUR EDERIM.

DAHA ONCEDEN PLANLANMIS PROGRAMLARIM NEDENIYLE ARANIZDA OLAMIYORUM,
SEMPOZYUMUN BASARILI GEGCMESINI TEMENNI EDIYOR, BU VESILE ILE TOM MISAFIRLERE
SELAM VE SEVGILERIMI ILETIVORUM

PROF. DR. MUSTAFA SENTOP
TURKIYE BUYDK MILLET MECLISI
BASKANI

BAYIN SULEYMAN ARSLAN

TURKIVE INSAN HAKLARI VE ESITLIK
HURLIMLU BASHANI

GRAND ANHARA HOTEL

ANHARA | ANHARA

[NSAN HAKLARI BAGLAMINDA AILEMIN KORUNMASI HAKKI KONULU ULUSLARARASI
SEMPOZYUMA NAZIK DAVETINIZ ICIN TESEKKUR EDERIM ANCAK ONCEDEN PLANLANMIS
PROGRAMIM NEDEMNIYLE DAVETINIZE ICABET EDEMIYORUM

COK DEGERL| KATILIMGILAR, KIYMETLI MISAFIRLER.

TOPLUMU BIR ARADA TUTAN HUZUR GOVEN VE DAYANISMA ORTAMLAILE KURLMLU
UZERINE BINA EDILMISTIR BU ANLAMDA AILE. TOPLUMUN TEMEL TAS|.GEKIRDEGI
RITELIGINDEDIR.

ULUSLARARAS] INSAN HAKLARI 3ﬂ21..E$MELER_iNDE VE ULUSAL MEVZUATTA YER ALAN
AILENIN KORUNMASI HAKKI AILEY| OLUSTURAN BIREYLERIN TEMEL HAKLARINDAN BIRI
OLARAK GORULMEKTE VE ONEMSENMEKTEDIR. DOLAYISIYLA DEVLETIN AILE KURUMUMA
Hﬁ.nisl ﬂna;iu GOREVLERINDEN BIRIS| DE BU KURUMU KORUMAK VE VARLIGINI DEVAM
ETTIRMEKTIR

INSAN HAKLARI BAGLAMINDA AILENIN KORUNMASI HAKKI BASLIG! ALTINDA DESERLI
FIKIRLERIYLE SEMPOZYUMA KATKI SUNACAK YURT IGINDEN VE YURT DISINDAN BUTUN
KATILIMGILARA HOS GELDINIZ DIYOR, SUKRANLARIMI SUNUYORUM.

TURKIYE INSAN HAKLARI VE ESITLIK KURUMU BASKANIMIZI VE SEMPOZYUM
PROGRAMININ DUZENLENMESINDE EMEGI GECEN HERKES| TERRIK EDIYOR.BOTUN
MISAFIRLERI SEVGIVLE. SAYGIYLA SELAMLIYORUM

ABDULHAMIT GUL
ADALET DAKANI
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TURKIYE INSAN HAKLARI VE ESITLIK
KURLIMU BASKANI

GRAND ANKARA OTEL

AKYURT | ANFARA

GONDERMIS OLDUGUNUZ NAZIK DAVETINIZ IGIN TESEKKUR EDIYORUM. YOGUN
PROGRAMLARIM NEDENIYLE PROGRAMA KATILAMAYACAGIMI OZOLEREK BELIRTIRIM
BASTA SAHSINIZA OLMAK UZERE SEMPOZYUMA ISTIRAK EDEN TUM DEGERLI KONUKLARA
SELAM VE SAYGILARIMI'SUNARIM.

MUSTAFA VARANK
SANAYI VE TEKNOLOJI BAKANI

SAYIN SOLEYMAN ARSLAN

GRAND ANKARA HOTEL

ANKARA | ANKARA

ANKARA DISINDA BULUNMMAM NEDENIYLE DOZENLEMIS OLDUSGUNUZ  INSAN HAKLARI
BAGLAMINDA AILENIN KORUNMAS!I HAKEK| KONULU ULUSLARARASI SEMPOZYUMDA
ARANIZDA BULUNAMAYACAGIMI BILDIRIR SAHSINIZOA TOM KATILIMCILARA VE EMEG
GEGEN TOM GALISANLARINIZA BASARILAR DILERIM,

MEHMET UGLUM
CUMHURBASKANI BASDANISMANI
HUKUK POLITIKALARI KURULU BASKANVEKILI

Mehme! Ugum
Cumhurbaskam basdanigmani

SAYIN SOLEYMAN ARSLAN

TURKIYE INSAN HAKLARI VE ESITLIK
KURUMU BAGKAN

GRAND ANFARA HOTEL
ATATURK BULVARI NO:183 KAVAKLIDERE
CANFAYA | ANKARS

INSAN HAKLARI BAGLAMINDA AILENIN KORUNMASI HAKK| KONULU ULUSLARARASI
SEMPOZYUMA MAZIK DAVETINIZ ICIN TESEKKUR EDERIM. DAHA ONCEDEN KESINLESMIS
PROGRAMIM NEDQENIYLE DAVETINIZE ICABET EDEMEYECEGIMI UZULEREK BILDIRIR,
KATILANLARA SEVGI VE SAYGILARIMI SUNARIM.

5. BELGUK PEHLIVANOGLU
CUMHURBASHAMNLIGI EGITIM VE
CGRETIM POLITIKALARI KURULU
UYES| TORK EGITIM DERMNEGI GENEL

BASKANI
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SAYIN SOLEYMAN ARSLAN

TURKIYE INSAN HAKLAR! VE ESITLIK
KURUMU BASHKANI

GRAND ANKARA OTELI
ATATURK BULVARI NO:183 KAVAKLIDERE
ANKARA | ANKARA

ULUSLARARAS| INSAN HAKLARI SOZLESMELERIYLE MILLETIMIZIN TEMEL DEGERLERINI VE
BEKLENTILERIN| BAGDASTIRARAK INSAN HAKLARI ALANINDA HALKIMIZA VE GLOBAL
TOPLUMA ONCOLUK EDEN TURKIYE INSAN HAKLARI VE ESITLIK KURUMU OLARAK,
DUZENLEMIS DLDUGUNUZ ULUSLARARASI SEMPOZYUMUN BASARILI GEGMESINI DILER,
SAHSINIZDA EMEG| GEGENLERI KUTLAR,

ESENLIKLER DILERIM.

VASIP SAHIN
ANKARA VALISI

Sayin Siileyman ARSLAN
Tiirkive Insan Haklart ve Egitlik Kurumu Bagkani

“Insan Haklar: Baglaminda Ailenin Korunmasi Hakki” konulu
Uluslararas: Sempozyuma nazik davetiniz igin tesekkilr ederim.

Ailenin korunmasi, yasanan sorunlara ¢ziim aramay: ve bu
konuda giindem olugturmaya ve kusaktan kusaga Grnek olacaging
katki saglayacags inancivla, bu sempozyumun bagarii ve yararl
gegmesini diler. Bagta sahsimz olmak fizere tiim katilimenlart kutlar,

sefam ve sayvedar sunarim,

-
ﬁf!#::l‘ AKARCA

Yargitay Cumhuriyet Bagsavcist
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I. OTURUM

“SURDURULEBILIR KALKINMA VE
AILENIN KORUNMASI HAKKI”
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Oturum Bagkani: Siileyman ARSLAN-TIHEK Baskani
Konusmacilar:

1. Marghoob Saleem BUTT (islam Isbirligi Teskilat1 (IiT) Bagimsiz
Daimi Insan Haklart Komisyonu (BDIHK) Icra Direktérii): “Toplumlarin
Siirdiiriilebilir Kalkinmasinda Aile Kurumunun Rolii”

2. Kamelia HELMY (Uluslararasi1 Miisliman Alimler Birligi (IUMS)
Miitevelli Heyeti Uyesi ve Uluslararas1 Aile ve Kadimnlar islami Forumu
(IIFFW) Yiiriitme Kurulu Uyesi): “Siirdiiriilebilir Kalkinma Hedefleri ve
Aile”

3. Prof. Dr. Akmal SAIDOV (islam Isbirligi Teskilat1 (IiT) Bagimsiz
Daimi Insan Haklar1 Komisyonu (BDIHK) Baskani, Ozbekistan Cumhuriyeti
Ulusal Insan Haklar1 Merkezi Miidiirii): “Ailelerin Rolii ve Siirdiiriilebilir

Kalkinma: Uluslararasi insan Haklari Hukuku”

4. Dr. Fatiha GACEM (Cezayir Algiers Universitesi): “Ailenin Kiiresel-
lesmenin Tehlikelerinden Korunmasi”
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1. TOPLUMLARIN SURDURULEBILIR KALKINMASINDA AiLE
KURUMUNUN ROLU

Role of the Institution of Family in Sustainable
Development of Societies

Marghoob Saleem BUTT !
Ozet

Ahlaki degerlerin ve geleneklerin nesilden nesile aktarilmasinda ve ba-
rig¢il toplumlarin insasinda aile kurumunun 6nemine vurgu yapilmaktadir.
Insan Haklar1 Evrensel Beyannamesinde yer alan aile tanimi gergevesinde,
aile kurumunun sosyal kalkinmanin toplumdaki birlik ve biitiinliigiin saglan-
masinda en etkili unsur oldugu ifade edilmektedir. Bu nedenle ¢alismada BM
Insan Haklar1 Konseyi’nin ailenin korunmasina dikkat ¢eken birgok kararmin
bulundugu belirtilerek, Islam Isbirligi Teskilati’nin ailenin korunmas: konu-
sundaki ¢alismalarina iliskin 6rnekler verilmektedir.

Bu ¢ercevede, glinlimiizde ailelerin kars1 karsiya kaldigi sorunlar ele ali-
narak, 2030 Siirdiirtilebilir Kalkinma Hedeflerinin hayata gecirilmesinde aile-
nin roliiniin ne oldugu tartisilmaktadir. Islam Isbirligi Teskilat: nezdinde s6z
konusu hedeflerin hayata gecirilmesi baglaminda ailenin roliine dikkat ¢ceken
calismalardan drnekler verilmektedir. Ozellikle yoksullugun &nlenmesi, egi-
tim hakki, saglik hakkina erisim ve siddetin 6nlenmesi gibi hedeflerin ailenin
korunmasi baglaminda degerlendirilmesi gerektigi belirtilmekte, s6z konusu
hedefler baglaminda devletlerin sivil toplum kuruluslar ve ilgili diger paydas-
larla isbirligi yapmas1 gerektigi vurgulanmaktadir.

Introduction

The road to human progress and prosperity and development of peaceful
societies passes through the institution of family. Strong families based on
husband-wife marriage serve as the central institution for transmitting to future
generations the moral strength, traditions and values required for responsible
citizens and progressive societies that sustain civilizations.

In Islam, ‘marriage’ is a sacred social contract between man and woman
that imposes rights and duties designed for procreation, care, and upbringing
of children. The two related aspects are: firstly, sexuality should serve
personal satisfaction and dignity?. Secondly, the God creates partnership

1 Islam isbirligi Teskilati (IIT) Bagimsiz Daimi insan Haklari Komisyonu (BDIHK) icra Di-
rektorii
2 The Qur’an 30:21
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between a man and a woman to achieve comfort, love, and mercy provided
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by the family. Thus, there can be no development, or the development would
be meaningless, until and unless the society and its fundamental unit are at
peace from within and without. Due to this Divine wisdom all Abrahamic
faiths Judaism, Christianity, and Islam view Heterosexual marriage as the
only valid way for a couple to acquire the true satisfaction and high dignity
without disturbing social order.

Universal Human Rights Declaration® stipulates that the family is the
natural and fundamental unit of every society where it plays a key role in
providing conducive environment for the harmonious development of its
members. A number of other internationally agreed instruments® affirm
the vital role of family in society, acknowledge its key role in fostering
social development, cohesion and integration, and underscore its primary
responsibility for nurturing, guidance, and protection of children for holistic
development of their personality, which contribute to building responsible and
peaceful societies.

All societies, therefore, have a compelling interest to resist attempts to
redefine, legalize and promote the concept of ‘genderless marriage’, which
deinstitutionalizes the institution of traditional marriage and concomitantly
deform the values underlying the family and society.

United Nations, while celebrating the 20th anniversary of the International
Year of the Family at Human Rights Council, during its 26™ Session, adopted
a resolution on Protection of Family, which highlights the centrality of the
importance of preservation of family values®.

The Organization of Islamic Cooperation’s (OIC) position on family
and marriage is guided by the teachings of the Islamic faith and the major
international conventions and agreements. The OIC Charter® has established
the need to “emphasize, promote and protect the role of the family as the
natural and core unit of society” which is based on the OIC Member States’
recognition of the importance of the family unit and its role in terms of

W

Article 16 of the Universal Declaration on Human Rights
4 Article 23 of International Covenant on Civil and Political Rights
Article 10 of International Covenant on Economic Social and Cultural Rights
Article 44 of Convention on Rights of Migrant Workers
Preamble of Convention on the Rights of the Child
5 HRC Resolution HRC/26/L.20/Rev.1
6 OIC Charter Article 1 (14 &15) https://www.oic-oci.org/upload/documents/charter/
en/oic_charter 2018_en.pdf
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upbringing, education, and protection of the individual as a main foundation
from which one acquires moral and religious references and ethical paradigms
that inspire his conduct. Therefore, there is an immense interest in empowering
the institution of marriage and family and preserving its values to achieve
social cohesion and sustainable development.

OIC, is also convinced that a strong family provides the right ingredients
for nurturing of well-rounded future generations in an environment free
of discrimination and violence. Children raised under the patronage of
good families are not only well equipped to face different economic and
intellectual challenges but also possess balanced personalities that are crucial
to maintaining socio-cultural and humanistic values of respective societies.
Hence, again the need to protecting the institution of family by all States as
part of their social responsibility and human rights obligation.

Challenges Faced by Families

Despite the wide acknowledgment of the valuable role played by the
institution of Family, this institution continues to face various challenges
in different parts of the world. In certain cases, these challenges relate to
social and economic development of particular societies, whereas in other
cases family unit is affected by natural and manmade disasters including
natural calamities, conflicts, and epidemics. Among the most vulnerable to
such challenges are families that are headed by single parents, in particular
women, elderly, disabled or poor. Aggravating factors which relate to their
social or political status such as minorities, displacement, refugees, migrants,
under foreign occupation or caught in an armed conflict add to the miseries of
each family member in particular women, children, elderly and disabled who
become vulnerable to different forms of discrimination and violence.

These challenges seriously affect the well-being of the affected families
and consequently affect the smooth development of their respective societies.
But despite these challenges, the natural, physical and moral, bondage
provided within a family enables it to stand all types of difficulties, go beyond
the call of duty and to ensure the well-being of its members. History has
repeatedly proven that the family remains the most powerful, most effective
and, by far, the most economical system not only for confronting various
challenges but also for building competence and character. Hence, it is
pertinent to acknowledge and emphasize the contribution of family both as
the fundamental unit of society and the fundamental agent for sustainable,
social, economic and cultural development.
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Over the years there has been a lot of talk about the need to ensure
sustainable development, which can bring meaningful progress for all
segments of the society in particular those living less privileged lives. The
concept of sustainable development refers to a holistic development i.e.
progress not just on economic but also the socio-cultural and environmental
fronts. Thus, ensuring the sustainability of development across time by meeting
the needs of the present generation without compromising the ability of the
future generations to manage and meet their own. Sustainable development
is also commonly known as the process of enhancing the quality of life of a
community between two points in time.

Realizing the importance of sustainable development, both for the present
and future generations, on 25" September 2015, the United Nations adopted
a set of 17 Goals (commonly known as SDGs)’ as part of its new sustainable
development agenda to end poverty, protect the planet and ensure prosperity
for all by the year 2030. Also, known as 2030 Agenda for Sustainable
Development, it envisages a world of universal respect for human rights and
human dignity, shared economic progress and prosperity in accordance with
rule of law, justice, equality and non-discrimination.

The central goals of the 2030 Agenda for Sustainable Development focus
on ending poverty, promoting shared economic prosperity, social development
and people’s well-being. Though the concept of family is not mentioned
explicitly in the SDGs, it is part of many of them and some of the targets
refer directly or indirectly to it. The specific SDG targets (1-5), which relate
to elimination of poverty, promotion of health and education, gender equality,
youth unemployment and ending violence-can all be positively impacted by
well-designed family-focused policies. In this sense, families are enabling
agents for achieving these SDGs. Therefore, from a policy perspective,
focusing on family in the implementation of SDGs has a potential to speed up
the achievements of many targets relating to individuals’ well-being.

Family policies must be the mainstay of national public policies, and the
most meaningful vehicle for governments to influence the living standards of
people. Well-designed interventions to address family poverty have positive
spill-overs on education and health. Hence, the progress of families will
inevitably influence the progress of the communities and societies of which
they are part of.

7 https://sustainabledevelopment.un.org/sdgs
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In the words of Mr. Kofi Annan, the former UN Secretary General “the
very achievement of development goals depends on how well families are
empowered to contribute to the achievement of those goals.® Thus, policies
focusing on improving the well-being of families are certain to benefit
development.” This statement aptly highlights the importance of investing in
protecting the institution of family, the need for crafting and implementing
relevant national policies that support them, as a key component that play an
important role in national efforts to achieve SDGs.

Role of OIC in Promoting the Institution of Family for SDGs

In furtherance of this approach, the Organization of Islamic Cooperation
(OIC) in its 2" Ten-year Program of Action-2025° calls for provision of
effective social services for the family, women, children, the aged ones and
people with special needs. OIC has also adopted many resolutions™, which
reflect the importance it attaches to enabling the institution of family as part of
its priority given to promoting peaceful and sustainably developed societies.
OIC philosophy of preservation, empowerment and transformation of family
stresses the importance and role of education, training, knowledge transfer,
talent building and preparation of family for dynamic roles in sustainable
development. It also emphasizes socio-political stability, cultural unity,
economic development and dynamic cooperation among member countries
so as to valorize resources, exchange best practices and engage in mutually
beneficial activities and programs. It also calls for elaboration of appropriate
legislative and administrative measures to combat violence within the family
and promote gender justice.

OIC institutions, in collaboration with the Member States, are also taking
practical steps to eliminate abject poverty among families and activate
their role in the achievement of economic development. These institutions,
in their development plans, have accorded priority to achieving family’s
cohesion and to that end have set benchmarks to evaluate the impact of all
social and economic programs for the benefit of family stability, generational
connection and social and food security, along with extending health services.
Achieving gender equality, ensuring education for all children as well as

8 http://www.unicef-irc.org/article/1815-could-families-be-the-key-to-achieving-the-sdgs.
html

9 https://www.oic-oci.org/docdown/?docID=16&refID=5

10 First OIC Ministerial Conference on Marriage and Family Institution’s
Empowerment and Value Preservation in Member States https://www.oic-oci.org/

docdown/?docID=601&reflD=4
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social protection, supporting the family in providing care for the elderly and
those with special needs, in addition to adopting and implementing effective
laws and policies to eliminate violence against women and girls within the
framework of the family institution, have also been prioritized.

The OIC Independent Permanent Human Rights Commission (IPHRC)
serves as the Expert Advisory Group on human rights issues to the OIC
Council of Foreign Ministers. It has repeatedly emphasized the importance of
extending protection and facilitation to the institution of family by all Member
States as a key factor in their sustainable development policies and programs.
During the recent reviews of OIC human rights instruments namely the Cairo
Declaration on Human Rights in Islam and OIC Covenant on Rights of Child
in Islam, IPHRC has put special focus on the empowerment of women and
protection of child rights in a manner to further strengthen the institution of
family together with the need to eliminate all forms of violence in family.

Conclusions and Recommendations

Based on the above, it makes sense that policies and programs that aim at
strengthening the institution of family, directly contribute to the sustainable
development of corresponding societies. Hence, it is a legal and moral
imperative for all countries to devise family friendly policies and measures at
all levels. While devising such policies, the states must have active participation
and inputs of all members of family including contributions from the non-
governmental organizations, civil society, media and other stakeholders with
a view to ensuring effective implementation.

Values based (in particular moral and religious) societies also have the
obligations to deploy all efforts to protect the institution of family against
contemporary social challenges based on their societal values. Involvement of
family members in devising such policies will have meaningful impact both in
the implementation as well as achieving desired development results.

Having realized the significance of family in achieving SDGs (particularly
SDG 1-5 relating to elimination of poverty, promotion of health and education,
gender equality, youth unemployment and ending violence), it is imperative
for all States to include families as a nucleus of their development plans
and policies. To this end, sharing of good practices and challenges faced by
families among countries would help devise human rights friendly solutions.

Poverty remains the most daunting challenge/obstacle in the realization of
universal human rights. It also affects human dignity and societal cohesion.
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Accordingly, the states must ensure societal participation of family members
in sustainable development activities by: a) offering grants and micro-credits
to enable the beneficiary families to set up income-earning projects; b)
supporting farming families with machinery and equipment and facilitating
the formation of agricultural cooperatives to assist families in marketing their
produce and at the same time; ¢) elaborating and executing a balance between
work duties and the family requisites for achieving generational connection
and cohesion.

It is also recommended that all States should establish benchmarks to
evaluate the impact of their economic and social programs for the benefit of
the institution of family. This evaluation should be done regularly with the
full involvement of all relevant stakeholders including the family. To initiate
the evidence-based policy making, collection of reliable disaggregated data
is crucial. States should also establish quality research institutions on family
issues both to collect data as well as to evaluate and design relevant policies.

Last but not the least, sustainable development is not possible without
sustainable families, which create, nurture and develop robust, well rounded,
morally and socially strong human beings through proper upbringing. Hence,
the need for States to ensure full and effective implementation of SDG-16,
which relates to specific protections granted to family members.
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43 - Guidelines for Psychological Practice With Lesbian, Gay, and Bisexual Clients, American
Psychological Association, Definition of Terms, retrieved 23rd Jan. 2018, https://www.apa.
org/pi/lgbt/resources/sexuality-definitions.pdf . (translated from English)

44 - Guidelines for Psychological Practice With Lesbian, Gay, and Bisexual Clients, American
Psychological Association, Definition of Terms, retrieved 23rd Jan. 2018, https:/www.apa.
org/pi/lgbt/resources/sexuality-definitions.pdf . (translated from English)
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46 - Gender Mainstreaming, UN-WOMEN, retrieved 10th Aug. 2016,
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3. AILENIN ROLU VE SURDURULEBILIR KALKINMA:
ULUSLARARASI INSAN HAKLARI HUKUKU

The Role of Families and Sustainable Development: International
Human Rights Law

Prof. Dr. Akmal SAIDOV!
Abstract

Sustainable Development Goals set out for 2030 by UN has established
ambitious goals of improving lifestyles of all people on earth while improving
the environment that we live in. Every attempt to improving life standards
starts with improving the environment that we are living in and ultimately
affects the same environment. The smallest environment that can be taken on
individual level is family. Improving health, wealth, psychological and emo-
tional well-being, future prospects of every individual should start with the
family and ultimately culminate in creation of harmonious families.

From Japan to the USA and from Russia to Australia, smallest unit of so-
ciety is family and the value of family is recognized universally even though
definition may vary from country to country or even from family to family?.
Regardless of variances in definition, universally family is the smallest en-
vironment where human being can prosper. Therefore, family based policies
for improving health, education; prosperity and well-being of population are
likely to be the most effective ones.

This paper will analyze the effectiveness of family oriented policies in
a) eliminating poverty or lifting people above poverty line and b) improving
health, emotional and psychological well-being of children. This paper also
examines the commitments relating to the family that Uzbekistan has under-
taken under various human rights treaties that have been adopted over de-
cades. The aim of the paper is to review progress of family oriented legislation
since 1991 and outline the effects of each legislation with degrees of effec-
tiveness. To limit the breadth of the review only legislation of the Republic of
the Uzbekistan will be analyzed over 27 years of independence (1991-2018).
However, the research should allow to basket policies into nationwide and
statewide or region-wide legislations and local initiatives. Each legislation

1 Islam Isbirligi Teskilat: (IiT) Bagimsiz Daimi Insan Haklar1 Komisyonu (BDIHK) Baskani,
Ozbekistan Cumhuriyeti Ulusal Insan Haklar1 Merkezi Baskani, Director of the National
Human Rights Centre of the Republic of Uzbekistan; Academician of the Academy of
Sciences of the Republic of Uzbekistan

2 Human Rights Committee., General Comment No.19, para 2
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or group of legal tools aimed at certain objective will be analyzed against its
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objectives and results in above-mentioned areas.

Based on the review of international experiences in family oriented poli-
cy making and the status of the family in Uzbek community and legislation,
researcher expects to find strong positive correlation between policies aimed
at protecting and promoting family well-being and reduction of poverty and
well-being of young generation in Uzbekistan. Research will consider provi-
sion, presence and attainment of education as factor contributing to the results
rather than outcome. However, this area could be the topic of another research.

Keywords: SDGs, Family Well-Being, Legislation of Uzbekistan, Human
Rights, Eliminating Poverty
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AILENIN ROLU VE SURDURULEBILIR KALKINMA:
ULUSLARARASI iNSAN HAKLARI HUKUKU
Ozet

BM tarafindan 2030 igin belirlenen Siirdiiriilebilir Kalkinma Hedefleri,
yasadigimiz g¢evreyi iyilestirirken diinyadaki tiim insanlarin yasam tarzlarini
iyilestirmeye yoOnelik iddiali hedefler belirlemistir. Yasam standartlarini iyi-
lestirmeye yonelik her girisim, i¢inde bulundugumuz ¢evreyi iyilestirmekle
baslar ve sonugta ayni1 ¢evreyi etkiler. Bireysel diizeyde alabilecek en kiigiik
cevre ailedir. Saglik, refah, psikolojik ve duygusal refahin iyilestirilmesi, her
bireyin gelecekteki umutlar aile ile baglamali ve sonugta uyumlu aileler ya-
ratma ile sonuclanmalidir.

Japonya’dan ABD’ye ve Rusya’dan Avustralya’ya, en kiiciik toplum biri-
mi ailedir ve tanimi iilkeden lilkeye ve hatta aileden aileye degisse de, ailenin
degeri evrensel olarak taninmaktadir. Tanimdaki farkliliklara bakilmaksizin,
evrensel olarak aile, insanin gelisebilecegi en kii¢lik ortamdir. Bu nedenle,
sagligi, egitimi, refah1 ve niifusun refahini gelistirmek i¢in aile temelli politi-
kalar en etkili olanlar olacaktir.

Bu makale, aile odakli politikalarin etkinligini, a) yoksullugu ortadan kal-
dirmak veya yoksulluk sinirinin iistiindeki insanlar1 kaldirmak ve b) ¢ocuk-
larin saglik, duygusal ve psikolojik iyi oluslarii iyilestirmek amaciyla de-
gerlendirmektedir. Calisma ayni1 zamanda, Ozbekistan’in on yillardir kabul
edilen ¢esitli insan haklar1 sézlesmeleri kapsaminda tistlendigi aileye iliskin
taahhiitleri de incelemektedir. Makalenin amaci, 1991°den bu yana aile odakl
mevzuatin ilerlemesini gézden gegirmek ve her bir mevzuatin etkililik derece-
leriyle etkilerini ortaya koymaktir. inceleme, Ozbekistan Cumhuriyeti mevzu-
atinin 27 yillik bagimsizlik ¢ercevesi ile sinirli olarak analiz edilmistir (1991-
2018). Bununla birlikte, arastirma politikalari ulusal ve eyalet ¢apinda ya da
bolge genelindeki yasalara ve yerel girisimlere yerlestirmeye izin vermelidir.
Belirli bir amaca yonelik her yasa veya yasal ara¢ grubu, yukarida belirtilen
alanlarda amaglarina ve sonuglarina gore analiz edilecektir.

Aile odakl politika olusturma konusundaki uluslararasi deneyimlerin ve
Ozbek toplumundaki ailenin durumu ile mevzuatin incelenmesine dayanarak
aragtirmaci, aile refahin1 korumay1 ve gelistirmeyi ve yoksullugun azaltilma-
sinin ve refahin azaltilmasini amaglayan politikalar arasinda giiglii bir pozi-
tif iliski bulmay1 beklemektedir. Ozbekistan’da genc nesiller. Arastirmalar
egitimin saglanmasini, varligini ve elde edilmesini, sonucgtan ¢ok sonuclara
katkida bulunan faktor olarak degerlendirecektir. Ancak, bu alan baska bir
arastirmanin konusu olabilir.

Anahtar Soézciikler: SKH, Aile Refahi, Ozbekistan Mevzuati, Insan Hak-
lar1, Yoksullugu Ortadan Kaldirmak.
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“The illustrious ancients, when they wished to make clear and to
propagate the highest virtues in the world, put their states in proper order.
Before putting their states in proper order, they regulated their families.
Before regulating their families, they cultivated their own selves...When their
selves were cultivated, their families become regulated. When their families
became regulated, their states came to be put into proper order®”

INTRODUCTION

According to Confucius’s ancient and proven principle that the world
cannot be put in order without first putting in order the family.

IL. Uluslararasi insan Haklar1 Sempozyumu Ailenin Korunmasi Hakki Bildiriler Kitabi

Sustainable Development Goals (SDGs) set out in the aftermath of the
Millennium Development Goals (MDGs) in 2016 is the most ambitious set
of goals put forward by global community in its history. Structural difference
between SDGs and MDGs is that MDGs were vaguer directives open to
interpretation and allowed choice of application. SDGs on the other hand are
more detailed, oriented, and target specific. Each of the 17 goals has specific
targets and measurement indicators to be used globally to scale the progress of
countries or specific geographic regions. However, strategies through which
these targets can be achieved are still open to discussion and choice from
country to country or nation to nation.

In a groundbreaking paper titled “Are women the key to sustainable
development™, Candice Stevens of Boston University showed how achieving
gender equality and promoting women in all areas targeted by SDGs makes
economic, social and environmental sense. More particularly, the author
managed to show how global community deprive itself of better rewards by
not targeting women as channels for sustainable development.

In similar manner, it is worthy to explore how family oriented policies can
serve as a channel to achieve most of the SDGs. This paper in particular will
focus on first and most important three SDGs:

a) achieving zero hunger via family oriented policies and role of family in
fighting famine.

b) ending poverty via family oriented policies and role of family in
reducing/ending poverty.

¢) ensure healthy lives and promote physical, psychological, spiritual,
moral, and mental well-being of children and mothers via family oriented
policies and role of family in promoting holistic well-being.®

3 From “The Great Learning,” quoted in Will Durant, The Greatest Minds and Ideas of All
Time (New York: Simon & Schuster, 2002), 12; and see Wing-Tsit Chan, A Source Book in
Chinese Philosophy (Princeton: Princeton University Press, 1969), 86-87.

4 Candice, S., “Are women the key to sustainable development”. Boston University
Frederick S. Parede Center for the Study of Long-Range Future, available at: https://hdl.
handle.net/2144/22685

5 United Nations, Sustainable Development Goals, available at:
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Family oriented policies are expected to work best in countries where
family serves as a building block of society and local communities thus
allowing the institution of family to have a bigger effect on overall well-being
and prosperity of community via its sharing/transferring function. Uzbekistan
represents one of those countries where family plays vital role in the fabric of
society and state historically, culturally and statistically. Currently there are
more than seven million registered family unions with close to 300 thousand
marriages taking place on annual basis®. In addition, the country boasts one of
the lowest divorce rates globally’.

FIGHTING POVERTY AND ELIMINATING HUNGER
Global Efforts

The policies directed at bringing families out of poverty via cash
transfers have had positive effects in multiple areas of people’s lives across
the globe. Besides reducing monetary poverty, these policies have improved
living conditions and consumption patterns, provided better access to health
care, granted better access to education and better educational outcomes for
children (especially in case of child allowances), empowered women and
girls in families and society thus creating better gender equity, improved the
employability of people living below poverty lines, and last but not the least
reduced inequality between layers of society®. All in all, properly structured
policies directed at fighting poverty allow governments to achieve targets in six
or seven SDGs besides SDG 1 and therefore would constitute an investment
well-made.

National Agenda

Biggest benefit of family oriented policies is that in a family context
achieving zero hunger and eliminating poverty become blended goal. This
allows doubling the output while keeping input constant. Acknowledging
importance of institution of family in the nation Uzbekistan was one of the
first countries to ratify UN conventions on family protection, child protection,
and children’s health®. Next historical steps included solidifying status of

https://sustainabledevelopment.un.org/content/documents/21252030%20Agenda%20
for%20Sustainable%20Development%20web.pdf (Italicized parts introduced by author to
provide specificity and indicate direction in which this paper will go)

6 The Destination, “Uzbekistan: family and society” available at: <http://www.thedestination.
com.pk/uzbekistan-family-and-society/>

7 Ibid

8 Key Findings on Families, Family Policy and the Sustainable Development Goals:
Synthesis Report, UNICEF Office of Research-Innocenti. Florence, 2018.

9 Uzbekistan ratified Convention on Children’s Rights (1989) as soon as it became
independent and integrated the postulates from the convention into nation’s constitution.
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institution of family in the Constitution of the Republic of Uzbekistan'® and
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adopting a Family Code™.

However, current problems demand modern solutions and SDGs compel
governments to take grassroots measures to achieve targets. The latest policy
measure implemented by the government of Uzbekistan was aligning 5 year
Action Strategy on Priority Development Areas of Uzbekistan to support and
provide renewed momentum to the development and strengthening of the
institution of family*?. This document that is valued by most scholars for its
detailed coverage of economic, political, legal, and industrial development
of the country also includes specific roadmap to increase the available social
assistance to vulnerable members of the society, strengthening the status of
women in public and political life, reformation of healthcare system, and
addresses provision of employment opportunities for women'.

More specifically, Sustainable Development Goals were translated into
action plan by Cabinet of Ministers of Uzbekistan. The Cabinet outlined
national targets and goals derived from SDGs as instilled by UN and from
stage of development Uzbekistan going through and ambitions of the nation.
In addition, coordination council was established to supervise, direct and
monitor the implementation of the National Program to achieve targets and
goals. The Construction of Roadmap and enlisting specialists, experts and
contributors in the agenda also fell on the shoulders of coordinating council
that consists of members of several ministries of Uzbek government.
National Sustainable Goals and Targets of the Republic of Uzbekistan details
tailored goals and targets for every SDGs presented by UN. If some goals
are accepted as presented by UN in its entirety, others are added upon, and
yet others are specified for local conditions. For example, the very first of
the SDGs of eradicating poverty is accepted in its entirety and added on by
including specific targets of making land plots, bank credits or other means of
pulling vulnerable people out of poverty. Whereas, the third SDG of providing
free preliminary education for all is narrowed down to improving quality
of provided education, as Uzbekistan already provides free and mandatory

10 Articles 63 and 64 of the Constitution of the Republic of Uzbekistan obliges the government
to protect the institution of family and obliges the parents to care for their under age children.

11 Family Code of the Republic of Uzbekistan. Adopted September 1st, 1998.

12 Tashkentimes, “Uzbekistan’s Development Strategy for 2017-2021 has been adopted
following public consultation” available at: <http://tashkenttimes.uz/national/541-
uzbekistan-s-development-strategy-for-2017-2021-has-been-adopted-following.

13 Ibid 4.

14 Resolution of the Cabinet of Ministers of the Republic of Uzbekistan dated 20 October
2018 Ne841
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primary and secondary education for all citizens and boast literacy rate of
99%?.

Action Strategy on Priority Development Areas outlined every player
to contribute to sustainable development via supporting families rather than
setting one organization as responsible party. E.g., in the aftermath of the
publication of Action Strategy on Priority Development Areas commercial
banks almost doubled volume of credits provided to female entrepreneurs
from 3.8 billion soums in 2014-2016 period to 6.1 billion soums in 2017-2018
period. Women’s Committee of the Republic of Uzbekistan went in similar
path and managed to obtain credit lines with interest rates below Central
Bank lending rate (below inflation rate) to support families and females in
business'®.

Regional Efforts

National initiatives to foster prosperity in families and especially among
women has had trickledown effect throughout the country. To begin with
local governments pledged as many unused buildings free of charge to set
up production or service facilities for employment of females as necessary
which allowed creation of more than 2300 workshops employing almost
16000 females. Around the country, institution of “Mahalla” (neighborhood)
channeled its powers to identify families in need and unemployed females
who could benefit from social assistance, training or possible employment
opportunities. As a result of efforts of “Mahalla” institution 245 thousand
unemployed females were identified, 10 thousand of those were living under
poverty line. In 2018, all of those women were employed'’.

Another program rolled out in every region of Uzbekistan is reconciliation
commissions established in every “Mahalla” to support peace and harmony
in families. Focus of these commissions is to help families experiencing
turbulence to reach compromise and to get back to harmonious way of life.
For instance, in Andijan region, smallest region in the country, around 4500
cases out of approximately 5000 found positive resolution via reconciliation

15 UN, “National Sustainable Goals and Targets of the Republic of Uzbekistan” available at:<
http://un.uz/files/UN%20in%20Uzbekistan/National%20SDGs%20Brochure/SDG%20
(3).pdf>

16 Uzdaily, “Discussed measures to fundamentally improve activities in the field
of supporting women and strengthening the family” available at: <https://www.
uzdaily.uz/ru/post/41457 banks pledged 100 billion soums for this initiative>

17 Uzdaily, available at :< https://www.uzdaily.uz/ru/post/41457>

90



&

commissions®®. By keeping families together, reconciliation commission
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are increasing chances of people to stay well above poverty line and ensure
beneficial atmosphere for the children of those families in other regions such
as Namangan and Bukhara too.

However, it needs to be noted, for all what is happening around the
regions is nothing but trickledown effect of nationwide initiatives. Research
through the legislation, local media and interviews did not reveal original
initiatives or efforts originating in particular regions of Uzbekistan. For that
matter, no regional versions of nationwide policies adapted to local culture,
demographics, needs of families have not been detected either. In a country
where more than 65 nationalities cohabit in 12 different regions and one
autonomous republic each with unique demography, geography and culture,
locally tailored programs should be expected and delivered.

Institutional Cooperation

In addition to national and regional efforts, institutional cooperation has
yielded great results in supporting and strengthening families and their role in
achieving targets of sustainable development goals. Especially, cooperation
of local governments and non-government organizations with international
organizations has allowed to translate the international experience into locally
tailored programs.

One of the ongoing coordinated collective efforts has been between
the Women’s Committee of the Republic of Uzbekistan and UNFPA. In
collaboration, these two organisations have been working on implementing
family planning in Uzbek families. Goal of the collaboration is instilling
family planning in Uzbek families as basic human rights and encouraging
government to carry out its obligations in making the tools for protecting
reproductive health organs available®.

Cooperation between Children’s Village “SOS” in Uzbekistan, European
Union, and UNICEF has encompassed children from struggling families from
three regions of Uzbekistan, namely Tashkent, Khorezm, and Samarqand. As
aresult, around 15 thousand children from approximately 5 thousand families
have benefited in the form of social and financial assistance, summer vacation
in camps, and making friends with children from other regions®.

18 Facts and details, “Families, women and children in Uzbekistan” available at: <
http://factsanddetails.com/central-asia/Uzbekistan/sub8 3d/entry-4706.htmI>

19 Uzdaily, “Family planning is important for ensuring the health of women and children”
available at: < https://www.uzdaily.uz/ru/post/38442 >

20 Uzdaily, “Vulnerable families will receive social support” available at: < https://www.
uzdaily.uz/ru/post/37008 >
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United Nations Development Program (UNDP) has been assisting local
government and non-government agencies with statistical legal analysis and
research, and direct interviews and discussion with vulnerable families?*.

Family Policies and Ensuring Healthy Lives around the Globe

Given the important role of lifestyle choices (e.g. diet, physical exercise) on
health outcomes, the family environment (including living standards, routines
and joint lifestyle choices) inevitably play an important role in the prevention
of diseases. Many health behaviors are often established in childhood? and
carried through to adulthood —parents and other family members therefore
can act as early promoters of healthy living. Families can play an influential
role in the formation of support networks for adolescents. Conversely, they
can constitute a source of stress and depression. Finally, very dysfunctional
families can also harbor perpetrators of domestic violence and abuse, leading
to physical injury, hospitalization, and mental ill-health.

Consequently family based health intervention, in the form of health
education and family based treatment of non-communicable diseases have
proved themselves to be more effective than individual approach to health
care across continents in South Asia, East Asia, Latin America, Australia,
North America, and Europe*. Health education programs and information
dissemination efforts that had families as their focus achieved notable results
in healthy nutrition and developing healthy eating habits, subjects had better
overall control over their conditions and had better knowledge of their well-
being, allowed to fight depression, improved major physical health indicators
such as weight loss, hospitalization rates dropped and suicide rate diminished
significantly®. In these entire efforts role of family partners was more
significant than the role of the rest of the family members.

National Situation

Ensuring healthy life should start before birth, more specifically in the
family planning period. Tremendous amount of research in the area has made
it common wisdom that children born in planned families are healthier and
enjoy better opportunities than children born in families without a plan. Even

21 UNDP, “Re-thinking social care for vulnerable citizens” available at:
< http://www.uz.undp.org/content/uzbekistan/en/home/ourperspective/ourperspe-
ctivearticles/2015/10/23/re-thinking-social-care-for-vulnerable-citizens.html >

22 HBSC (2010). ‘Health Behaviour in School-aged Children Study’, Available at: < www.
hbsc.org>.

23 Key Findings on Families, Family Policy and the Sustainable Development Goals:
Synthesis Report, UNICEF Office of Research-Innocent. Florence, 2018.

24 Tbid
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though, promotion of family planning has been continuous in the country
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since late 1990s in the form sex education and other pedagogic materials,
efforts have reached the remotest areas of Uzbekistan only in the last decade.

Recent table-top conference organized by Women’s Committee in
association with UNFPA involvedresearchers and scholars in the field, ministers
and other representatives from government, journalists and representatives of
education institutions. Position of UNFPA representatives regarding family
planning resonated with public opinion as they too see family planning as
human right and tool to achieve SDGs?.

Positive trend that increases the hope for healthier and stronger families
lies in the choice young people are making. Social polls have shown that
nowadays men consider ages of 24-25 to be a good time to start a family
while this number lies in the vicinity of 21-23 years for young women?. This
shows that young people are prioritizing education and starting a profession
in the first stages of their adult life over family, which should lay a foundation
for strong and healthy families in future.

Stance of government to provide healthy lifestyle for children is mostly
reflected in the conditions created for mothers. Maternity leave is seen as
sacred right of women in professional circles and government guarantees 12
months paid leave of absence after childbirth while employers are obliged to
keep the position of the mother for 36 months and rehire the employee if and
when the employee want to come back?’.

However, shortcoming of legislation is recognizing the duties of father
in childrearing alongside mother. For instance, in Scandinavian countries
men and women receive equal support and work break from government and
employees. Uzbekistan could learn from those countries to promote better
psychological support from fathers to children and mothers.

To provide in crisis situations, rehabilitation centers for women around the
country have been established. 159 centers around the country are designed to
help women who have suffered rape to overcome physical, psychological and
moral struggles of suffering rape®.

International Norms and Family Code

Convergence of international norms and Uzbek legislation starts at
constitutional level, the highest legal power in Uzbekistan. The very first legal

25 Ibid 16

26 Ibid 4

27 The Family Code and Labour Code of the Republic of Uzbekistan.
28 Ibid 14.
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document, the Constitution of the Republic of Uzbekistan, proclaims equality
between men and women, protection of motherhood and the childhood, a
principle of the free and equal marriage, the equal responsibility of parents
for the maintenance and education of their children?®. In Uzbekistan, all
second tier legal documents, meaning codes, are aligned to the first tier legal
document the Constitution of the Republic of Uzbekistan, which compiled up
to best international standards™®.

The Republic of Uzbekistan, having joined to the UN Convention on the
Elimination of All Forms of Discriminations against Women and a number of
other international documents, has undertaken obligations on realization of a
policy of non-discrimination against women and for this purpose has accepted
the appropriate legislation establishing women rights legal protection, increase
of their status in the state and public life?!.

RECOMMENDATIONS

From the analysis given in the main part below recommendations can be
deduced:

a) Countries should be able to construct their own strategies based on their
local, ethnic, economic, cultural unique features while drawing wisdom from
UN recommendations and international experience.

b) Policy initiatives should be generated on national, regional, community
based and family based levels.

¢) Effort should be made to welcome and elucidate solutions and
recommendations to eliminate poverty and hunger directly from people who
are suffering from the same.

d) Children for children efforts should be encouraged where children
interact with other children who might have experienced poverty, overcome
ill health or turbulent family life.

e) Cash transfer programs aimed reducing poverty should have monitoring
devices to analyze multi-layer effects of the program.

f) Family planning information needs to be disseminated nationwide
especially with more focus to remote areas of the country.

29 Articles 46, 64 and 65 of the Constitution of the Republic of Uzbekistan obliges the
government to protect the institution of family and obliges the parents to care for their
under age children.

30 TSUL, “Family law” available at:< http://files.tsul.uz/student/12.pdf.

31 Asian Development Bank, “Gender Expertise of Family And Labour Codes of The Republic
of Uzbekistan” available at: https://www.adb.org/sites/default/files/publication/29074/
gender-en.pdf.
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CONCLUSION

Uzbekistan as the most populous country of the Central Asian region
and third most populous country of former soviet republics is clearly
representative of a society with deeply ingrained family values. Uzbek people
have always prioritized family and family values on individual and national
level. Uzbekistan declared the preservation of the family institute as one of
its priorities and has invested a lot of money and efforts to create the most
favorable conditions so that mothers give birth and raise a healthy and happy
generation. To this end, a number of state programs have been implemented in
the country in recent years, which were aimed at improving medical services
for the population and specifically women and children. Several years have
been named years of Motherhood, Childhood, Family and in similar tone to
reflect the specific efforts being made to strengthen the institution of family.
Latest one of those initiative was in 2016 when the year was named “The Year
of Healthy Mother and Healthy Child” and nationwide efforts were made to
improve the health of mothers and children’.

As such, family oriented policies are extremely effective in the context
of Uzbekistan to reduce poverty, eliminate hunger and improve health of
the population and the government is making full use of this tool. However,
regional governments need to become more active in these efforts and offer
more locally tailored programs.

32 Yodgorov, KH., Right of Under Age Children for Material Support
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PROTECT THE FAMILY FROM THE DANGERS OF
MONDIALISATION

Abstract

The Muslim family in is not the same as in other Western nations, Islam
has given it a higher status. However, the emergence of social and cultural
globalization has threatened its functions and status. In the recent years, it
has suffered from ideological struggles between its members. It is worth
considering that the family is in danger of globalization due to the cultural
invasion of the Western values. For this reason, the Muslim family should
be protected by re-establishing and fixing, strengthening religious values and
beliefs and preserving the culture of indigenous society by involving the great
participation of all social institutions.

I our paper, we dixussed the divion of research into:
Introduction

The first axis: the concept of family and mondialisation.
The second axis: the impact of globalization on the family.
Conclusion.

Recommendation.

Keywords: Family — Mondialisation
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Oturum Baskani: Prof. Dr. Refik KORKUSUZ
(Istanbul Medeniyet Universitesi)

Konusmacilar:

1. Prof. Dr. Ali KHASHAN (Filistin, Alquds Universitesi):
“Anayasalarda Ailenin Korunmasi ve insan Haklar1 Hukuku”

2. Brahim Ould KHATRI (Moritanya, insan Haklar1 Uzmani):
“Aile Problemleri ve insan Haklar1 Uzerine Etkileri”

3. Dr. Hayriye Mesut ALDABBAGH (Libya, Trablus Universitesi):
“Kadin Haklarna Iliskin Uluslararasi Antlasmalar Kapsaminda Ai-
lenin Korunmasi Hakki (Ornek olarak CEDAW Sozlesmesi)”

4.Dr. Ogretim Uyesi Murat TUMAY (istanbul Medeniyet Universitesi):
“Avrupa Insan Haklar1 Mahkemesi Davalarinda Ozel ve Aile Yasami-
na Saygi1 Hakkinin Korunmasi”

5. Prof. Dr. Refik KORKUSUZ (Istanbul Medeniyet Universitesi):
“Ailenin Korunmasma iliskin Uluslararasi Sozlesmelerin Degerlen-
dirilmesi ve Getirdigi Pratik Problemler”

Dr. Heyrive Margug
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7. ULUSLARARASI KADIN HAKLARI ANLASMALARI
KAPSAMINDA AILENIN KORUNMASI HAKKI (CEDAW
SOZLESMESi ORNEGI)
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TIHEK Tiirkiye insan Haklar1 ve Esitlik Kurumu
Ozet

CEDAW Sézlesmesi’nin 6rnekliginde Uluslararast Kadin Haklar1 Anlas-
malar1 Kapsaminda Ailenin Korunmasi Hakki baslikli bu arastirmada kar-
silastirmali bir inceleme yapilmasi hedeflenmistir. Oncelikle CEDAW Séz-
lesmesinin hiikiimleri incelenerek ailenin korunmasi hakki ile ilgili ilkelerin
uyumlulugu ele alinmistir. Makalemiz, «CEDAW’in tanimi ve uluslararasi
insan haklar1 hukukundaki durumuy», «CEDAW hiikiimlerinde evlilik ve aile
iligkileri» ve “Sozlesme ilkelerinin, taraf Devletlerin kisisel statii yasalarinda
(aileyi ilgilendiren yasalar1) benimsenmesinin pratik sonuglari”ni karsilagtir-
may1 esas almaktadir.

Aragtirmada elde edilen sonuglar sdyle 6zetlenebilir:

[k olarak, CEDAW’1n baz1 maddelerinde kadilarm gelisimine ve aileye
olumlu yansiyan insan haklarinin ve temel 6zgiirliiklerinin kullanilmasim sag-
lamak icin 6nlemlerden bahsedilmekte fakat bu maddelerin bazilarinda aileyi
olumsuz yonde etkileyen hiikiimler tespit edilmistir.

Ikincisi: Sozlesme, kadin ve erkek arasindaki biyolojik dzellikleri ve is-
levler arasindaki farklilig1 reddetmekte ve kadinlarin aile i¢indeki bir es ve
anne olarak rolii ile erkeklerin aile lideri olarak rol almasinin ve kendilerinin
kati(dogma) kaliplara konulmalarina dikkat edilmesinin, kadinlarin erkekler
tarafindan korunmasimin ve harcamalarinin erkeklerce iistlenilmesine karsi
¢ikmaktadir. Bu anlamda CEDAW erkekler ile kadinlar arasindaki esitlik ve
uyum i¢in mutlak esitlik ¢cagrisinda bulunmaktadir. Bu ¢agr1 sagduyuya ayki-
ridir ve aile varligini tehdit etmektedir.

Ugiinciisii: Sozlesme, bireyleri temel alan, kadinlari bir birey olarak géren
ve bir ailenin herhangi bir {iyesi olarak goéren Batili anlayis ile bireysellik
temelli haklar ve gorevler sistemi iizerine kurulmustur. Kadinlar ile erkek-
ler arasindaki iligkinin bir ¢atigma iliskisi ile bireylerin arasindaki ¢atismanin
ailenin ¢oziilmesine neden olan bir ¢ikar iliskisi oldugu gerceginden hareket
etmektedir. Bu diisiince ile hareket edilince de sefkat ve merhamet kaynagi
olan aile, bir tarafin diger taraf aleyhine kazancli ¢ikacagi bir ¢atigma alanina
doniisebilmektedir.

Dérdiinciisii: Mahalli yasalarin CEDAW Soézlesmesince dngoriilen ilke-
lerin ilizerine bina edilmesi, hem evlilikten kaginma anlayiginin artmasina hem
de yeni aile kurma fikrinin azalmasina veya aile sorunlarinin agirlagmasi se-
bebiyle aile miiessesesi ilizerinde olumsuz bir etki olusturmaktadir.

Anahtar Kelimeler: Kadin Haklari, CEDAW, Uluslararas1 Sozlesmeler.
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8. AVRUPA INSAN HAKLARI MAHKEMESI DAVALARINDA OZEL
VE AILE YASAMINA SAYGI HAKKININ KORUNMASI

Protection of the Right to Respect for Private and Family Life in Cases
of European Court of Human Rights

Ozet
Dr. Ogretim Uyesi Murat TUMAY*

Aile, medeni bir toplumun temel pargasidir. Toplumun saglikli ¢alismasi,
toplumdaki saglikli bir aile yapisina baghdir. Bu teblig, Avrupa insan Haklar
Mahkemesinde 6zel ve aile yagsamina saygi hakkinin korunmasi konusunu ele
almaktadir. Teblig, 6zellikle, Avrupa insan Haklar1 Mahkemesi’nin davalarin-
da ailenin korunmasi ile nasil basa ¢iktigini incelemektedir.

Aile hayatinin korunmasi hakki, insan haklarinin korunmasi alanindaki,
temel uluslararas1 hukuk sozlesmeleri diizeyinde giivence altina alinmustir:
Insan Haklar1 Evrensel Beyannamesi 1948, Medeni ve Siyasi Haklar Ulus-
lararas1 Sozlesmesi, 1966. Insan Haklarinin ve Insan Haklar1 ve Temel Oz-
giirliiklerin Korunmasma Iliskin Avrupa Sézlesmesi 1950 gibi sdzlesmelere
atifta bulunulabilir. [2] S6zlesme’nin sagladigi izleme mekanizmas: altinda
faaliyet gdsteren AIHM’in, Avrupa insan Haklarmin ve Temel Ozgiirliiklerin
Korunmasi S6zlesmesinin 8. maddesinde giivence altina alinan 6zel ve aile
yasamina sayg1 hakki konularina agikga dikkat etmesi dnerilmektedir. ATHM
uygulamasinda 6zel ve aile yasami kavramlarinin igerigi incelenmistir. Mah-
kemenin, 8. maddenin 2. kismi1 anlaminda devletlerin 6zel ve aile yagamina
miidahalesi noktasindaki anlayis1 ve AIHM’in hukuki goriisleri degerlendiril-
mistir. [3] insan Haklar1 ve Temel Ozgiirliiklerin Korunmasina iliskin Avrupa
So6zlesmesinin 8. Maddesi uyarinda ¢evre koruma alanindaki insan haklarinin
korunmasi ve buna iligskin ayrintili yaklagimlar incelenmistir.

Anahtar Kelimeler: Aile Hayati, Aileye Saygi, Avrupa Insan Haklari
Sozlesmesi, Avrupa Insan Haklari Mahkemesi

1 Istanbul Medeniyet Universitesi Hukuk Fakiiltesi
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Abstract

The family is the fundamental part of a civilised society. The healthy wor-
king of the society depends on a healthy family structure in the society. This
presentation paper deals with the issue of protection of the right to respect for
private and family life in European Court of Human Rights. Particularly, the
paper will look at how the European Court of Human Rights is dealing with
protection of family in its cases.

The right to protection of family life is guaranteed at the level of major
international law acts in the area of human rights protection: The Universal
Declaration of Human Rights 1948, The International Covenant on Civil and
Political Rights 1966. The European Convention for the Protection of Human
Rights and Fundamental Freedoms 1950 may be also referred to such acts.?

It is suggested that ECtHR operating under the monitoring mechanism
provided by the Convention pays conspicuous attention to issues of the ri-
ght to respect for private and family life guaranteed under article 8 of the
European Convention for the Protection of Human Rights and Fundamental
Freedoms. The content of private and family life concepts in ECtHR practice
is studied. The Court’s understanding of invasion of private and family life
on the part of the state under Part 2 Art. 8 of the European Convention for the
Protection of Human Rights and Fundamental Freedoms 1950 and legal views
of ECtHR are considered.’ Protection of human rights in the area of environ-
mental conservation pursuant to Art. 8 of the European Convention for the
Protection of Human Rights and Fundamental Freedoms and corresponding
elaborated approaches are studied.

Keywords: Family Life, Respect to Family, European Convention on
Human Rights, European Court of Human Rights

2 L.Yu. Fomina, Protetion of the Right to Respect for private and Family Life in European
Court of Human Rights, Euroepan Research Studies, Volume XIX, Special Issue, Part B,
2016, s.98.

3 Abdiilkadir Pekel, dile Hayatina Saygi, AIHM’in Gelistirdigi Ilkeler Baglaminda Bir
Inceleme, Liberte 2016, s.24.
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PROTECTION OF THE RIGHT TO RESPECT FOR PRIVATE
AND FAMILY LIFE IN CASES OF EUROPEAN COURT OF HUMAN
RIGHTS

1. Introduction
1.1 General Overview

The right of protection from arbitrary interference with personal and
family life is regulated and protected by major international conventions in
the area of human rights protection: Art. 12 of The Universal Declaration
of Human Rights 1948, Art. 17 of The International Covenant on Civil and
Political Rights 1966.

This right is also protected at the level of regional international
organizations, among them is Council of Europe which would be the
subject of this paper. The Convention for the Protection of Human Rights
and Fundamental Freedoms 1950 is one of key international conventions
created within the framework of Council of Europe (hereinafter referred to
as — the European Convention on Human Rights, European Convention, the
Convention). Art. 8 of the European Convention on Huma Rights guarantees
everyone the right to respect for private and family life. It states that
“Everyone has the right to respect for his private and family life, his home
and his correspondence”.

The European Convention on Human Right’s succes is a result of its
established unique protection mechanism of human rights and freedom. This
mechanism foremost involves practice of European Court of Human Rights.*

According to an overview data of 1959-2014, the European Court rendered
1085 judgments on complaints about violation of Art.8 of the European
Convention by State Parties to the Convention from 1959 to 2014. Given this,
ECtHR adopted 17754 regulations in total over the specified period, among
them 14877 involved at least one infringement of the European Convention
(European Court of Human Rights, 2015). This statistics therefore shows that
protection of the right to respect for private and family life is significant on the
part of Council of Europe.®

4 Nurbalaeva, A.M. (2011), “The Right To Respect For Private And Family Life in European
Court Of Human Rights Practice”, Juridical Herald of Dagestan State University, No. 1, p
47-50.

5 European Court of Human Rights, 2015, Overview 1959-2014, Retrieved from http://www.
echr.coe.int/ Documents/Overview 19592014 ENG.pdf.
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The main purpose of Art. 8§ of the Convention is prevention of government
intervention into the exercise of guaranteed rights. However we should bear
in mind that, recognized freedom is far from being absolute. State can accept
some restrictions if criteria stipulated in item 2 of the Contention and Court’s
established practice are met.

2. Definition of Family Life and the Meaning of Family Under
Convention

According to the case law of the ECtHR, the essential ingredient of family
life is the right to live together so that family relationships may develop
normally® and members of the family may enjoy each other’s company.’ The
notion of family life is an autonomous concept®. Consequently, whether or not
“family life” exists is essentially a question of fact depending upon the real
existence in practice of close personal ties.’

The Court therefore looks at de facto family ties, such as applicants
living together, in the absence of any legal recognition of family life.X° Other
factors will include the length of the relationship and, in the case of couples,
whether they have demonstrated their commitment to each other by having
children together.* In Ahrens v. Germany, s. 59, the Court found no de facto
family life where the relationship between the mother and the applicant had
ended approximately one year before the child was conceived and the ensuing
relations where of a sexual nature only. The conformity of the applicants’
conduct with the law is also a factor to be considered.*? So, it can be seen
from the case law, as for the “family life” notion in ECtHR practice the notion
of family within the meaning of Art. 8 of the Convention involves not only
registered marital relations but other “family” connections, which provide
that their participants live together beyond legal marriage. For example, it’s
provided in s. 44 of judgment in the case of “Keegan v. Ireland” (European
Court of Human Rights, 1994).

A child born of a marital relationship is ipso jure part of that “family”
unit from the moment and by the very fact of his or her birth."* Thus, there
exists between the child and its parents a bond amounting to family life. The

Marckx v. Belgium, s. 31
Olsson v. Sweden (no. 1), s. 59
Marckx v. Belgium, s. 31
9 (Paradiso and Campanelli v. Italy [GC], s. 140
10 Johnston and Others v. Ireland, s. 56.
11 X Yand Zv. the United Kingdom, s. 36.
12 Paradiso and Campanelli v. Italy [GC], s. 156.
13 Berrehab v. the Netherlands, s. 21

0 N O
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existence or non-existence of “family life” within the meaning of Article 8
is a question of fact depending upon the real existence in practice of close

IL. Uluslararasi insan Haklar1 Sempozyumu Ailenin Korunmasi Hakki Bildiriler Kitabi

personal ties, for instance the demonstrable interest and commitment by the
father to the child both before and after birth.'* Where the existence of a family
tie with a child has been established, the State must act in a manner calculated
to enable that tie to be developed and legal safeguards must be established
that render possible as from the moment of birth, or as soon as practicable
thereafter, the child’s integration in his family."

In spite of the absence of a biological tie and of a parental relationship
legally recognised by the respondent State, the Court found that there existed
family life between the foster parents who had cared for a child on a temporary
basis and the child in question, on account of the close personal ties between
them, the role played by the adults vis-a-vis the child, and the time spent
together (Moretti and Benedetti v. Italy, s. 48; Kopf and Liberda v. Austria,
s. 37). In addition, in the case of Wagner and JM.W.L. v. Luxembourg —
which concerned the inability to obtain legal recognition in Luxembourg of
a Peruvian judicial decision pronouncing the second applicant’s full adoption
by the first applicant — the Court recognised the existence of family life in
the absence of legal recognition of the adoption. It took into consideration
that de facto family ties had existed for more than ten years between the
applicants and that the first applicant had acted as the minor child’s mother
in every respect. In these cases, the child’s placement with the applicants was
respectively recognised or tolerated by the authorities. On the contrary, in
Paradiso and Campanelli v. Italy [GC], having regard to the absence of any
biological tie between the child and the intended parents, the short duration
of the relationship with the child (about eight months) and the uncertainty of
the ties from a legal perspective, and in spite of the existence of a parental
project and the quality of the emotional bonds, the Court considered that the
conditions enabling it to conclude that there had existed a de facto family
life had not been met (s. 156-157) (compare and contrast D. and Others v.
Belgium dec.).

3. Parents and Children Under Convention
3.1 Medically Assisted Procreation/Right to Become Genetic Parents

Like the notion of private life, the notion of family life incorporates the right
to respect for decisions to become a parent in the genetic sense.* Accordingly,

14 L. v. the Netherlands, s. 36
15 Kroon and Others v. the Netherlands, s. 32
16 Dickson v. the United Kingdom [GC], s. 66, Evans v. the United Kingdom [GC], s. 72
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the right of a couple to make use of medically assisted procreation comes
within the ambit of Article 8, as an expression of private and family life.
However, the provisions European Court of Human Rights of Article 8 taken
alone do not guarantee either the right to found a family or the right to adopt
(E.B. v. France [GC], s. 41). The Court considers that concerns based on
moral considerations or on social acceptability must be taken seriously in a
sensitive domain like artificial procreation (S. H. and Others v. Austria [GC],
s. 100). However, they are not in themselves sufficient reasons for a complete
ban on a specific artificial procreation technique such as ovum donation;
notwithstanding the wide margin of appreciation afforded to the Contracting
States, the legal framework devised for this purpose must be shaped in a
coherent manner which allows the different legitimate interests involved to be
adequately taken into account (ibid.). The Court found no violation of Article
8 where domestic law permitted the applicant’s former partner to withdraw
his consent to the storage and use by her of embryos created jointly by them,
preventing her from ever having a child to whom she would be genetically
related.'®

Article 8 also protects children born to a surrogate mother outside the
member State in question, whose legal mother according to the foreign State
could not register as a legal mother under French law. However, the Court
does not require that States legalise surrogacy and, furthermore, States may
demand proof of parentage for children born to surrogates before issuing the
child’s identity papers.'® Paradiso and Campanelli v. Italy [GC] concerned the
separation and placement for adoption of a child conceived abroad through
surrogacy and brought back to Italy in violation of Italian adoption laws (s.
215). The Court found that no family life had existed in this particular case
and considered it under the notion of “private life”.

3.2 Children
3.2.1 Mutual Enjoyment

The mutual enjoyment by parent and child of each other’s company
constitutes a fundamental element of family life within the meaning of Article
8 of the Convention (even if the relationship between the parents has broken
down), and the domestic measures hindering such enjoyment amount to an

17 S.H. and Others v. Austria [GC], s. 82

18 Evans v. the United Kingdom [GC], s. 82

19 Mennesson v. France; Labassee v. France; D. and Others v. Belgium; Foulon and Bouvet
v. France, s. 55-58
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interference with the right protected by Article 8 of the Convention.® The
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Court has found that an applicant’s secret and extrajudicial abduction and
arbitrary detention resulted in the deprivation of mutual enjoyment between
family members and was therefore a violation of Article 8 (El-Masri v. the
former Yugoslav Republic of Macedonia [GC], s. 248-250). The Court has
also found a violation of Article 8 where the applicant was kept in isolation for
more than a year, separated from his family, who did not have any information
on his situation (Nasr and Ghali v. Italy, s. 305).

The Court has also found that a State’s continuing failure to provide
an applicant with credible information as to the fate of her son constituted
a continuing violation of the right to mutual enjoyment and respect for her
family life.! A refusal to allow a child to accompany her mother to another
country for the purposes of the latter’s postgraduate education based on the
absence of the consent of both parents needs to be examined in the light of the
child’s best interest, avoiding a formalistic and mechanical approach.?

3.2.2 Relationship Between Natural Mother and Children

A natural mother’s standing suffices to afford her the necessary power
to apply to the Court on her child’s behalf too, in order to protect his or her
interests.” The Court regards a single woman and her child as one form of
family no less than others. In acting in a manner calculated to allow the family
life of an unmarried mother and her child to develop normally, the State must
avoid any discrimination on grounds of birth (Marckx v. Belgium, s.s. 31
and 34). The development of the family life of an unmarried mother and her
child whom she has recognised may be hindered if the child does not become
a member of the mother’s family and if the establishment of affiliation has
effects only as between the two of them.*

3.2.3 Relationship Between Natural Father and Children

The Court observes that the notion of family life in Article 8 is not confined
solely to marriage-based relationships and may encompass other de facto
“family” ties where the parties are living together outside marriage (Keegan
v. Ireland, s. 44; Kroon and Others v. the Netherlands, s. 30). The application

20 Monory v. Romania and Hungary, s. 70; Zorica Jovanovic¢ v. Serbia, s. 68; Kutzner v.
Germany, s. 58; Elsholz v. Germany [GC], s. 43; K. and T. v. Finland [GC], s. 151

21 Zorica Jovanovié¢ v. Serbia, s. 74-75

22 Penchevi v. Bulgaria, s. 75

23 M.D. and Others v. Malta, s. 27

24 ibid.,s. 45; Kearns v. France, s. 72
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of this principle has been found to extend equally to the relationship between
natural fathers and their children born out of wedlock. Further, the Court
considers that Article 8 cannot be interpreted as only protecting family life
which has already been established but, where the circumstances warrant it,
must extend to the potential relationship which may develop between a natural
father and a child born out of wedlock (Nylund v. Finland (dec.); Shavdarov v.
Bulgaria, s. 40). In the latter case, the Court accepted that the presumption of
paternity meant that the applicant was not able to establish paternal affiliation
by law, but that he could have taken other steps to establish a parental link,
hence finding no violation of Article 8.

4. Parental Allowances, Custody/Access, and Contact Rights

The Court has stated that while Article 8 does not include a right to parental
leave or impose any positive obligation on States to provide parental leave
allowances, at the same time, by enabling one of the parents to stay at home to
look after the children, parental leave and related allowances promote family
life and necessarily affect the way in which it is organised; thus, parental
leave and parental allowances come within the scope of Article 8.% There is
a broad consensus —including in international law— in support of the idea that
in all decisions concerning children, their best interests must be paramount.?®
The child’s best interests may, depending on their European Court of Human
Rights nature and seriousness, override those of the parents.?” The parents’
interests, especially in having regular contact with their child, nevertheless
remain a factor when balancing the various interests at stake (Neulinger and
Shuruk v. Switzerland, s. 134). The child’s interests dictate that the child’s
ties with the family must be maintained, except in cases where the family has
proved particularly unfit. It follows that family ties may only be severed in
very exceptional circumstances and that everything must be done to preserve
personal relations and, if and when appropriate, to “rebuild” the family.?

5. Family Reunification

Where immigration is concerned, Article 8, taken alone, cannot be
considered to impose on a State a general obligation to respect a married
couple’s choice of country for their matrimonial residence or to authorise

25 Konstantin Markin v. Russia [GC], s. 130; Petrovic v. Austria, s.s. 26-29; Di Trizio v.
Switzerland, s.s. 60-62

26 Neulinger and Shuruk v. Switzerland [GC], s. 135; X v. Latvia [GC], s. 96

27 Sahinv. Germany [GC], s. 66

28 Gnahoré v. France, s. 59
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family reunification on its territory.”® Nevertheless, in a case which concerns
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family life as well as immigration, the extent of a State’s obligations to admit
to its territory relatives of persons residing there will vary according to the
particular circumstances of the persons involved and the general interest.*
Factors to be taken into account in this context are the extent to which family
life is effectively ruptured, the extent of the ties in the Contracting State,
whether there are insurmountable obstacles in the way of the family living in
the country of origin of one or more of them and whether there are factors of
immigration control (for example, a history of breaches of immigration law)
or considerations of public order weighing in favour of exclusion.”!

6. Margin of Appreciation in Relation to Family Life

A number of factors must be taken into account when determining the
width of the margin of appreciation to be enjoyed by the State when deciding
any case under Article 8. The Court recognises that the authorities enjoy a
wide margin of appreciation, in particular when assessing the necessity of
taking a child into care by way of an emergency order (R.K. and A K. v. the
United Kingdom) or when framing their divorce laws and implementing them
in specific cases™ or in respect of the determination of a child’s legal status.*
The margin of appreciation is more limited regarding questions of contact
and information rights (Frohlich v. Germany*). And much narrower when it
comes to prolonged separation of a parent and child. In such cases, States
have an obligation to take measures to reunite parents and children (Elsholz v.
Germany [GC]; K.A. v. Finland).

7. Conclusion

In conlusion, as we can see when we make a thorugh assesment of EctHR
cases, protection of the right to respect for private and family life holds a
prominent place in the practice of European Court of Human Rights. The
European Court interprets private life maximally broadly with regard to
evolving dynamics of social life development, including various aspects
covered by the concepts of physical, psychological, or moral integrity,

29 Jeunesse v. the Netherlands [GC], s. 107, Biao v. Denmark [GC], s. 117

30 Abdulaziz, Cabales and Balkandali v. the United Kingdom, s.s. 67-68; Giil v. Switzerland,
s. 38; Ahmut v. the Netherlands, s. 63; Sen v. the Netherlands; Osman v. Denmark, s. 54,
Berisha v. Switzerland, s. 60

31 Rodrigues da Silva and Hoogkamer v. the Netherlands, s. 38; Ajayi and Others v. the
United Kingdom (dec.); Solomon v. the Netherlands (dec.)

32 Babiarz v. Poland, s. 47

33 Frohlich v. Germany*, s. 41
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privacy, identity. The specified aspects are distinguished in Practical Guide on
Admissibility Criteria; they contribute to most effective protection of citizens’
rights, but are not obligatory for the Court. Family life can also cover the
wide range of relations, concerning relations of couples, and also parents and
children, other types of family relations, financial issues. This notion is an
autonomous concept in the framework of the European Court practice.
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9. AILENIN KORUNMASINA ILiSKiN ULUSLARARASI
SOZLESMELERIN DEGERLENDIRILMESIi VE GETiRDiGi

PRATIK PROBLEMLER

Prof. Dr. M. Refik KORKUSUZ!
Ozet

Birlesmis Milletler tarafindan kabul edilen S6zlesme metinleri; aile igin
siddet konusunda yiiksek ve ayrintili standartlar igermektedir. Kadina yone-
lik siddet alaninda uzmanlagmis iiyelerden olusan organlarin kurulusunu, go-
revlerini ve isleyisini diizenleyen hiikiimleri igermektedir. Amag, uluslararasi
sozlesmelerin 6ngordiigii hususlarm ifasinin gozetilmesi ve sartlarini yerine
getirmesidir.

Diger bir kisim s6zlesmelerde ise; aile i¢i siddetin, aymi evde yasasin ya
da yasamasin, mevcut veya eski esler veya esler arasindaki siddet eylem-
lerini icerdigi anlasilmaktadir. S6zlesmenin yiikiimliiliikleri, olaganiistii
zamanlarda oldugu gibi bile gecerlidir. Silahli ¢atisma durumlarinda bile
gecerli kalir ve Taraf Devletler tarafindan glivence altina alinmalidir.

Temel ve ¢ekirdek aile kavramu yerine bu, ilgili iilkelerde ¢ok yeni birey-
sel ozgiirliik ve bireysel 6zgiirliikk yaklagimlariin aile degerleri sistemindeki
dengesizliklere yol agmistir. Geleneksel anlayistaki ailede; erkegin geleneksel
rolii, alternatif sunmadan esitlik gibi baz1 kavramlarla degismis, hem erkek
hem de kadmlarin aile yuvasi i¢inde sikintilarin ortaya ¢ikmasina neden ol-
mugtur. Bu durumda, farklilagma, mahremiyetin ifsasina neden oldugu gibi,
iliskilerde genel olarak sogukluk dénemine girilmesine neden olmaktadir. Her
seye ragmen, bireysel 0zgiirliigii 6n plana alan gelismis aile yapilarinin aksi-
ne; geleneksel aile i¢i disipline ek olarak, alcak goniilliiliik ve eslerin taahhiidii
konusundaki yerlesik kiiltiir, resmi iligkilerin yerini almaya devam etmektedir.

Anahtar Kelimeler: Sozlesme, aile ici siddet, aile kavramu, aile degerleri,
yeni bireysel 6zgiirliik.

1 Istanbul Medeniyet Universitesi Hukuk Fakiiltesi Ogretim Uyesi.
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Abstract

Convention texts adopted by the United Nations; it contains high and
detailed standards on violence for the family. It includes provisions to regulate
the comities, duties and functioning of the organs composed of members
specialized in the field of violence against women. The main goal of this
comities to follow the requirements of the Convention.

Within the framework of some international conventions; domestic
violence is understood to include any acts of violence between existing or
former spouses or partners, whether or not they live in the same household.
The obligations of the contract remain valid even as much as they are in
extraordinary times. Even in cases of armed conflict, it remains valid and must
be guaranteed by States Parties.

Instead of the basic and nuclear family concept, this has led to imbalances
in the system of family values of very new individual freedom and individual
freedom approaches in the respective countries. In particular, the traditional
role of the man in the family in the conservative family concept has changed
with some concepts such as equality without offering an alternative, causing
both men and women to have problems in the family home. In this case,
differentiation caused the disclosure of privacy and caused a period of coldness
in relations. In spite of everything, unlike the advanced family structures that
stand for individual freedom; In addition to the traditional family discipline,
the established culture of humility and commitment of spouses continues to
replace formal relations.

Keywords: Convention, Violence For The Family, Family Concept,
Family Values, New Individual Liberty.
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I. GIRiS

Insanlarin 6zel diinyalarina vurulabilen en kutsal bir miihiir olan aile, in-
san icin oldugu kadar toplum i¢in de vazgegilmez bir kurumdur. Aile var ol-
masina aracilik ettigi insan1 korur, besler, biiytitiir, egitir ve destekler. Ancak
aile kelimesinin “siirekli bir ihtiyaca” isaret ettigi disliniildigiinde, maddiya-
tin Otesinde bir duygu ve maneviyat ihtiyacinin ailede karsilandig1 anlasilir.
Aile, bedenlerin yani sira kalpleri bulusturan muhtesem bir birlikteliktir. Aile
bireylerini birbirine baglayan muhabbet ve merhamet baglar1 ne kadar giigliiy-
se, aile de toplum da o kadar giiclii ve saglikli olur

Aile hukukunun korunmasi denilince, hi¢ kuskusuz, dikkatten uzak tutma-
mamiz gereken hususlardan birisi de kadinin korunmasidir. Ozellikle “aile igi
siddet” in yiiksek oldugu toplumlarda, bu problem, her giin biraz daha fazla
ortaya ¢ikiyor. Bu nedenle, bu uluslararasi toplantida, aile i¢i siddetin en bii-
ylik magduru olan kadinlarin korunmasi hususundaki uluslararast s6zlesme-
leri giindeme getirecegim. Bu uluslararasi sdzlesmelerin belli bagli olanlarini
sizinle paylasacagim.

Geleneklerine bagli toplumlarda, Ailenin toplumun temel tast oldugu, her
tiirlii miinakasadan varestedir. Ancak, gelisen sartlar ve olumsuzluklar, ailenin
korunmasina yonelik gerek uluslararasi diizeyde ve gerekse de ulusal diizeyde
bir takim diizenlemelerin yapilmasini zorunlu kilmistir. Bu s6zlesmelerin belli
basli olanlarimi ve kisa muhtevalarini asagidaki sekilde tespit etmek miimkiin-
diir.

II. AILENIN KORUNMASINA iLiSKIiN ULUSLARARASI SOZ-
LESMELER

A- BM INSAN HAKLARI BEYANNAMESI (1948)

insanin temel haklarina, insan sahsinin haysiyet ve degerine, erkek ve
kadinlarin esitlig¢ine olan imanlarini bir kere daha ilan etmis olmalarina
ve sosyal ilerlemeyi kolaylastirmaya, daha genis bir hiirriyet icerisinde
daha iyi hayat sartlar1 kurmaya karar verdiklerini beyan etmis ve ilgili
maddede, ailenin korunmasi hususunu 6zel olarak diizenlemistir.

Madde 16

1. Evlilik ¢agina varan her erkek ve kadin, irk, vatandaslik veya din baki-
mindan hig¢bir kisitlamaya tabi olmaksizin evlenmek ve aile kurmak hakkina
haizdir. Her erkek ve kadin evlenme konusunda, evlilik siiresince ve evliligin
sona ermesinde esit haklar1 haizdir.

156



&

2. Evlenme akdi ancak miistakbel eslerin serbest ve tam rizasiyla yapilir.
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3. Aile, cemiyetin tabii ve temel unsurudur, cemiyet ve devlet tarafindan
korunmak hakkini haizdir.

B- BM MEDENI VE SIYASAL HAKLAR SOZLESMESI (1966)

Bu s6zlesme, BM genel kurulu’ nda, 1966 yilinda kabul edilmis olmakla
birlikte 1976 yilinda yiirtirliige girmistir. Genel olarak kisilerin medeni ve si-
yasi haklarini diizenlemekle birlikte aile kurmaya ve onu korumaya yonelik
olarak ta bazi hiikkiimleri ihtiva etmektedir.

Madde 23
Ailenin korunmasi

1. Aile toplumun dogal ve esasli bir birimidir ve aile toplum ve Devlet
tarafindan korunma hakkina sahiptir.

2. Evlilik ¢agindaki her erkek ve kadinin evlenme ve aile kurma hakki
hukuk tarafindan taninir.

3. Evlenecek eslerin tam ve serbest iradeleri ile kurulmayan bir evlilik
gecerli sayilmaz.

4. Bu Sozlesmeye taraf Devletler, eslerin evlilik konusunda, evliligin de-
vam ettigi siirece ve bosanmada esit hak ve yiikiimliiliikklere sahip olmalari
icin gerekli onlemleri alir. Bosanma halinde ¢ocuklarin korunmasi igin gerekli
hiikiimler konur.

C- BM TUM GOCMEN IiSCILERIN VE AILE FERTLERININ
HAKLARININ KORUNMASINA DAIR ULUSLARARASI SOZLES-
ME

Sozlesme, Birlesmis Milletler Genel Kurulu’nun 18 Aralik 1990 tarih ve
45/158 sayili karariyla kabul edilmis ve imzaya agilmistir. 1 Temmuz 2003
tarihinde ylriirlige girmistir.

Madde 14

Higbir gd¢men is¢inin veya aile ferdinin 6zel hayatina, ailesine, konutu-
na, mektuplasmasina veya diger sekilde haberlesmesine keyfl ve gayri kanuni
miidahalelerde bulunulamaz; seref ve haysiyetlerine gayri kanuni saldirilar
yapilamaz. Herbir gd¢men is¢i ve aile ferdi bu tiir saldirilara ve miidahalelere
kars1 kanunun 6ngordiigii korumadan yararlanma hakkina sahip olacaktir.

So6zlesme, 6z olarak, gdgmen iscileri ve aile bireylerini, hakim unsura kar-
st koruyan temel bir uluslararasi szlesme mahiyetini tagimaktadir.
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D- BM KADINA KARSI HER TURLU AYRIMCILIGIN ORTADAN
KALDIRILMASI SOZLESMESI (CEDAW)

BM diizeyindeki 9 temel insan haklar1 sézlesmesinden biri olan bu soz-
lesme (CEDAW), Uluslararasi kadin haklar yasasi olarak da kabul edil-
mektedir. Bu sozlesmeye taraf olan iilkelerde kadin haklarinin giivence
altina alimmasim ve gelistirilmesini hedefleyen en yararh araclardan biri-
dir. Gergek esitlik iddiasin1 hedefleyen CEDAW, s6zlesmeyi imzalayan dev-
letlerin kadinlara yonelik ayrimciligin tiim big¢imlerini énlemek, kadinlarin
toplumsal durumlarini iyilestirmek, toplumsal cinsiyet iligkilerini ve toplum-
sal cinsiyete dayali 6n yargilar1 degistirmek iizere taahhiitlerde bulunmasin
amagclamaktadir.

CEDAW, BM Genel Kurulu tarafindan 1979'da kabul edilip 1981'de yii-
rirliige girdi ve Tirkiye tarafindan 1985 yilinda imzalandi. S6zlesmenin im-
zalanmasi, taraf devletleri kadinlara karsi ayrimciligin ortadan kaldirilmasi
i¢in somut adimlar atmakla ve CEDAW Komitesi’ne diizenli olarak kadinin
insan haklarinin gelistirilmesi konusunda iilkedeki devlet uygulamalarini ra-
porlamak ve sunmakla yiikiimlii kilmaktadir. S6zlesme uyarinca, taraf dev-
letlerin, ilki S6zlesme’nin kabuliinden bir sene sonra, digerleri de her dort
senede bir olmak kosulu ile {ilke raporu / resmi rapor sunmasi gerekmektedir.

E- AK KADINA YONELIK SiDDET VE EV iCi SIDDETIN
ONLENMESI VE BUNLARLA MUCADELEYE DAIR AVRUPA
KONSEYi SOZLESMESI

istanbul’da imzalandig icin “Istanbul S6zlesmesi” olarak bilinen bu
diizenlemede, aile ici siddeti yasaklayan ve tipki CEDAW gibi, bir takip
ve denetleme kurulu sistemi getiren bir olusum var. So6zlesme 11 May1s
2011°de Istanbul’da imzaya acildi, 1 Agustos 2014’te yiiriirliige girdi. Son
olarak Subat 2018 tarihinde Strazburg’ ta yapilan 13. Genel kurul toplantisi ile
sOzlesmede yeni unsurlar kabul edildi.

Sozlesme metni 6zellikle aile igin siddet konularinda getirdigi yiiksek ve
detayli standartlari igeren hiikiimlerin yani sira bir de S6zlesmenin gereklerini
takip icin olusturulacak ve kadina yonelik siddet alaninda uzman tiyelerden
olusan GREVIO (Kadinlara Kars1 Siddet ve Ev I¢i Siddete Kars1 Uzman Ey-
lem Grubu) adli organin kurulusunu, gorevlerini ve isleyisini diizenleyen hii-
kiimler igermektedir.

So6zlesme gercevesinde evici siddet, ayni evde yasiyor olsun ya da olmasin
mevcut ya da eski es ya da partnerler arasinda yasanan her tiirlii siddet edimini
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icerecek sekilde anlagsmaktadir. S6zlesmenin getirdigi ylikiimlilikler o denli

I1. Uluslararasi insan Haklar1 Sempozyumu Ailenin Korunmasi Hakki Bildiriler Kitab

kapsamli oldugu kadar olagan {istii zamanlarda bile gecerliligini korur. Hatta
silahli catisma durumlarinda bile gegerliligini korur ve Taraf Devletlerin bunu
garanti altina almas1 gereken bir niteliktedir.

I1I- SOZLESMELERIN ORTAK OZELLIKLERI

Aile toplumun dogal ve esasli bir birimidir ve aile, toplum ve Devlet ta-
rafindan korunma hakkina sahiptir. Evlilik cagindaki her erkek ve Kadmin
evlenme ve aile kurma hakki hukuk tarafindan taninir. Evlenecek eslerin tam
ve serbest iradeleri ile kurulmayan bir evlilik gegerli sayilmaz.

Evlilik ¢agma varan her erkek ve kadin, irk, vatandaslik veya din baki-
mindan hig¢bir kisitlamaya tabi olmaksizin evlenmek ve aile kurmak hakkina
haizdir. Her erkek ve kadin evlenme konusunda, evlilik siiresince ve evliligin
sona ermesinde esit haklar1 haizdir. Evlenme akdi ancak miistakbel eslerin
serbest ve tam rizasiyla yapilir.

Aile, cemiyetin tabii ve temel unsurudur, cemiyet ve devlet tarafindan
korunmak hakkini haizdir.

Sozlesmeye taraf Devletler, eslerin evlilik konusunda, evliligin devam
ettigi siirece ve bosanmada esit hak ve yilikiimliiliiklere sahip olmalar1 igin
gerekli onlemleri alir. Bosanma halinde ¢ocuklarin korunmasi igin gerekli hii-
kiimler kabul edilmek durumundadir.

Uyusmazligin ortaya ¢iktig1 anda, kadinin beyani esas alinmak tizere ve
kadimin magduriyetini 6nlemek i¢in her tiirlii 6nlem derhal alinmak zorunda-
dir. Bir baska anlatimla, bu husus, devletin temel gorevleri arasinda oldugu
belirtilmisgtir.

IV- GELENEKSEL AILE YAPISINI SAVUNANLARIN
YAKLASIMLARI

Islam’mn ve diger semavi dinlerin kadin konulu &gretileri ile tarihte ve gii-
nlimiiz toplumlarinda egemen olan diisiince, telakki ve uygulamalar arasinda
derin farklar bulunmaktadir.

Kadin ile ilgili sorunlar, kadin hakkinda olusan yanlis alg1 ve yargilar sa-
dece dogu toplumlarinin ya da Islam toplumlarmin sorunu olmayip biitiin bir
insanligin problemidir. Zira kadin-erkek arasindaki biyolojik farkliligin top-
lumsal ve kiiltiirel bir farkliliga donistiiriilmesi bin yillarin 6tesinden giinii-
miize intikal eden, zamana ve degisime karsi son derece dayanikli bir ideoloji
olarak karsimizda durmaktadir.
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Ailenin temel niteligini kiilliyen degistirmeye ¢alismanin, topluma ¢ok
biiyiik katki verecegini sdylemek zor. Ancak, tam aksine, geleneksel yapiya
vurulan her darbe, aile kurumunu yipratici nitelikte olabilir. Ozellikle Ulusla-
rarasi sozlesmede, rollerin adalet idesi ile imtizacin1 saglamadan {iye devlet-
lerde yiirtirliige girmesi, yerlesik rollerin sorgulanmasini ve kurumun iglerli-
gini minimize edilmesi sonucunu ¢ikaracaktir.

SONUC
S6z konusu uluslararasi sézlesmeleri genel anlamda inceledigimizde;

1- Uluslararasi so6zlesmeler, 6zde iyiniyetli ve mutlak bir kadin-erkek esit-
ligi temelinde bir aile yapist kurmay1 ve bu kurulum iizerinde aile sistemini
korumay1 amaglayan bir gayret iginde olundugu gortilmektedir.

2- Ancak mezkur sozlesmelerde, lilkenin sahip oldugu degerler ve gele-
neksel yapilara ¢ok fazla saygi duyulmamaktadir. Bu durum da devletlerin
uygulamalarinda 6nemli bir sorunun ortaya ¢ikmasina neden olmaktadir.

3- Uluslararas1 sozlesmeleri ve toplumlarin farkli degerlerinin ¢atigmasi
sonucunda; devletlerde hakim olan yerel anlayis ile devletleri farkli davranisa
iten uluslararasi hakim anlay1s arasinda telfik edilemez ve kolay kolay gideri-
lemez problemlere neden olunabilmektedir.

4- Ozellikle Ortadogu iilkeleri basta olmak {izere, Miisliimanlik dinine
mensup insanlarin ailelerindeki yiizlerce ve belki de yerlesik kurallarin degi-
simlerinin kanun zoruyla olmasi ¢ogu zaman ters tepmektedir. Hakim kdiltiir
ile uyusmadig1 i¢in uygulamada aile kurallar ile devlet kurallar1 arasinda
catismaya neden olmaktadir.

5- Ote yandan her giin artan uydu kanallari, internet ve cep telefonlarmin
hizli yayilmasi {izerindeki etkisi ile temel islevleriyle bilinen ailesinin yapi-
sinin Otesine gegerek, son yillarda artan sosyal degerler ve yeni davranigsal
direktifler tizerinde etkili olmaktadir.

6- Temel ve cekirdek aile anlayisinin yerine, bu kiiltiire ¢ok yeni ferdi
ozgurliik ve ilgili tilkelerdeki ferdi hiirriyete iligskin aile degerleri sistemindeki
dengesizliklere yol agmistir. Aile i¢indeki erkegin geleneksel roliiniin alterna-
tif sunulmadan esitlik gibi bazi kavramlarla degismesi, hem kadin1 hem de er-
kegi sikintrya sokmustur. Bu durum da, bu da itaatsizlik, mahremiyet ve kendi
kendine yar1 yakinlik, karsilikli dayanigsma ve yasaklanma gibi kavramlardan
styrilarak sonuglanmistir. Aile igindeki disiplinin yani sira, algak gondlliiliik
ve eslerin birbirlerine bagliligi hakkindaki yerlesik kiiltiiriin yerini resmi ilig-
kiler almaktadir.
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I1. Uluslararasi insan Haklar1 Sempozyumu Ailenin Korunmasi Hakki Bildiriler Kitab \/J
ikinci Oturum Soru-Cevap Béliimii
“Uluslararasi Belgelerde Ailenin Korunmasi1 Hakkir”
Moderator: Prof. Dr. Refik Korkusuz / Istanbul Medeniyet Universitesi

MODERATOR- Gériiliiyor ki, maalesef, bizim i¢in bu uluslararasi soz-
lesmelerden, mahkeme kararlarindan kagmak miimkiin degil. Bunun i¢in bi-
zim hiiklimetlerimizin iki temel adim atmasi1 gerekiyor. Bunlardan birisi su:
Cok daha fazla ¢ekince koymalar1 gerekiyor bu uluslararasi sozlesmelere.
Ikinci adim da su: Yeni kurallar getirmeleri gerekiyor. Aksi takdirde bu bi-
zim i¢in miimkiin degil. Elbette kendimizi bu s6zlesmelerden muaf tutmamiz
miimkiin degil. Iki dnemli nokta var. Birincisi, baz1 maddeler iizerine ¢ekince
koymak ya da bu sozlesmeleri degistirmek. Yoksa bu gerceklerden uzaklas-
mamiz mimkiin degil.

Hepinize tesekkiir ediyorum.

Cok kisa soru alacagim; fakat yorum yok.
Buyurun.

KAMELIA HELMY- Tesekkiir ederim.

Amerika Birlesik Devletlerini herhangi bir kimse sorgulayabilir mi? CE-
DAW Antlagsmasint Amerika Birlesik Devletleri imzalamig degildir. Peki, Bir-
lesmis Milletler, Amerika’nin reddetmesi karsisinda ne yapiyor? Onlar Ame-
rika’ya dayatamadiklari seyi bize dayatiyorlar.

MODERATOR- Bir aile, eger akit yoksa, evlenme akdi yoksa ve gocuk
meydana getirmislerse bunu biz evli kabul etmiyoruz. Mahkeme kararlarinin
degerlendirmesini yapti sevgili Dr. Murat Bey. Bunun bizimle ilgisi yok, yani
tartisma konusu degil. O yiizden Kamelia Hanim’in sdziinii kesmek zorunda
kaldim. Ciinkii birtakim gortsler bildiriyordu, su sozlesmeleri kabul etmeme-
liyiz falan.

Evet, sorusu olan arkadagimiz var mi1? Tekrar sOyliiyorum, yorum yok.
Buyurun.

SALONDAN- Sayin Dr. Murat Bey’e ¢ok tesekkiir ediyorum. Keske bize
de Ingilizce degil de Tiirkce anlatsaydiniz. Bu serzenisimi de séylemis olayim.

Bu 8. Maddeye gore, diyorsunuz ki, birlikte yasamalar1 durumunda, do-
gan ¢ocuk gayrimesru da olsa, aile kabul ediliyor. Bu ¢ok tehlikeli bir madde.
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Tiirkiye’de bir komiin hayat1 vardi yillar dnce, orada da ayni diisiince s6z
konusu. Cocuk olduktan sonra resmen evlenmesine gerek yok. Bu mevcutta
halen devam ediyor mu, Tiirkiye i¢in de baglayic1 bir yonii var m1 bunun? Cok
vahim gordiim yani. Tastyic1 annelik de dahil olmak tizere.

Tesekkiir ediyorum.
Dr. Ogretim Uyesi MURAT TUMAY- Cevap vereyim mi hocam?
MODERATOR- Tabii, buyurun.

Dr. Ogretim Uyesi MURAT TUMAY- Oncelikle, sunumumu neden
Tiirkce yapmadigim konusundaki serzenisinizi kabul ediyorum, onun igin
oziir dilerim; Ingilizce hazirladigimiz igin, konuklarimiz da yabanci olunca
Oyle sunum yaptim.

Burada bir yanlis anlagilma olmasin; bu sekildeki karar tiim iilkeleri bagla-
yan bir karar degildir. Burada her {ilkenin, az 6nce de bahsetmeye ¢alismistim,
takdir hakki vardir; her iilke kendi i¢ hukukunu diizenlerken takdir hakkina
sahiptir. Sadece ilgili iilkeden buraya bir bagvuru olmustur ve bagvuruda, aile
hakki ya da aile kavramini kararlastirirken, bu kavramin neyi igerdigini ka-
rarlastirirken, mahkeme, aile icin 6nemli olan seyin bireyler arasindaki, aileyi
olusturan bireyler arasindaki iliskinin yogunlugu oldugunu, dolayisiyla bunun
aile olarak kabul edilebilmesi i¢in ayrica bir resmi kayda, resmi nikaha gerek
olmadigini ifade etmistir. Dolayistyla, bu fiili durumdan yola ¢ikarak, bunu
fiili bir aile olarak kabul edip, aile hakkindan yararlanacagini ifade etmistir.
Yoksa bu biitiin tilkeleri kapsar diye bir sey soz konusu degildir. Clinkii her
iilkenin ayrica kendi kiiltlirtine, kendi geleneklerine, kendi anlayisina gore bu
meseleleri diizenleme hakk: vardir. Diyelim ki Tiirkiye’den de boyle bir bag-
vuru giderse, Avrupa insan Haklar1 Mahkemesi Tiirkiye’nin durumuna gére
ifade edecektir. Yani su yanlighiga girmeyelim: Burada bu kararlarin bu sekil-
de verilmesi durumunda, ayni1 sekilde tiim tilkelerde mutlaka diyelim ki evlilik
dis1 bir aile formunun dayatilmasi s6z konusu degildir. Her tilke kendisi igin
bunu arayabilir, kendisi bu sekilde kendi durumuna gore diizenleyebilir. Yani
bu herkes uygulamak zorunda seklinde bir baski degildir.

MODERATOR- Tesekkiir ederim.

Baska sorusu olan var mi1?

Buyurun.

Ama ¢ok kisa olsun liitfen, bir climleyi gegmesin.

RAMAZAN TAN (Babalar ve Cocuklar Dernegi)- 6284 sayili Kanunda
kadmin beyanimin esas olmasiyla ilgili, Babalar ve Cocuklar Dernegi olarak
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bir¢ok sikayet aliyoruz. Uygulamalarda, evinde degil, disarida olan adama,
sehir disinda, iilke disinda olana dabhi...

MODERATOR- Bu konuyu bizden sonrakine sorun.
RAMAZAN TAN- Orada m1 soralim?

MODERATOR- Evet.

RAMAZAN TAN- Tamam.

MODERATOR- Siz de buyurun. Ama 6284’¢ girmeyin.

ADEM CEVIK (Adalet Platormu)- Hayriye Mesut Hanimefendiye so-
rum.

I1. Uluslararasi insan Haklar1 Sempozyumu Ailenin Korunmasi Hakki Bildiriler Kitab

Dedi ki kardesimiz, “Hanimindan izin almak sartiyla ikinci evliligini ya-
pabilir.” Bu, Islam hukukuna gére mi, Islami olmayan hukuka gére mi, anla-
yamadim yani?

MODERATOR- Hayir, hayir; Hayriye Hanim anlatmadi onu, onu Fafa
Hanim soyledi.

ADEM CEVIiK- Pardon.

MODERATOR- Cezayir Kanununu sdyledi. Kanun boyle.
Baska?

Buyurun.

SALONDAN- Hocam, benim sorum size.
MODERATOR- Buyurun.

SALONDAN- Ozellikle Istanbul S6zlesmesi hakkinda ne diisiiniiyorsu-
nuz, onu merak ediyorum?

MODERATOR- Arkadaslar, o Istanbul Sozlesmesini arkadaslar zaten
bizden sonraki kisimda ele alacak, karsi taraftaki salonda da zaten tartigiliyor.
Ona girersek simdi ¢ikamayiz. Ben sadece ortak 6zelliklerini ve bu sozles-
melerle getirilmek istenenin ne oldugunu anlattim, o kadar. Ve ¢ok kisa kes-
tim. Ciinkii arkadaslar zaten anlatiyor. Simdi ayni seyleri tekrar tekrar, sabah
aksam, obiir taraf, bu taraf, simdi, biraz sonra, Istanbul, CEDAW, Istanbul,
CEDAW... Arkadaglar anlatacaklar. Kisaca soyle sdyleyeyim: Bircoguna ka-
tiliyorum; ama &zellikle bu 6284’e sebep olan kismina katilmiyorum, o mes-
hur, biraz dnce elestirdigim kismina katilmiyorum. Kadinin dayak yememesi,
siddet gormemesi, kadinin insan onuruna yakigmayan davraniglarda bulunul-
mamasi noktasindaki yaklagimina katiliyorum. Ancak, seytan detaylarda giz-
lenince, onlara katilmiyorum.
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Evet, baska sorusu olan var mi1? Yok.

Sevgili arkadaslar; bu oturumu burada kapatiyoruz. Bizi anlayisla kabul
ettiginiz i¢in hepinize ayr1 ayri ¢ok tesekkiir ediyorum, sevgilerimi ve saygi-
larim1 sunuyorum. Sag olun, var olun.

-

TIHEK

TURKIVE INSAN HAKLART VE ESITLIK KURUMU
HLMAN BIQHTS AND EQUALITY DESTITUTION OF TURKEY
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Oturum Baskani: Prof. Dr. Orhan Ceker
(Necmeddin Erbakan Universitesi)

1. Dr. Tarek CHENDIB (Liibnan, Al Jinan Universitesi): “Medeni Evli-
ligin Sorunlar Isiginda Aileyi Koruma Hakkr”

2. Abdul M. LANTONG (Filipinler, Cotabato Sehri Devlet Politeknik
Yiiksekokulu): “Islam Aile Hukuku Isiginda Bangsamoro Aile Haklarinin
Korunmasi”

3. Prof. Dr. ibrahim KUTLUAY (izmir Katip Celebi Universitesi): “Hz.
Peygamber’in Hadislerinde ve Siinnette Ailenin Korunmasi ve Neslin De-
vami Baglaminda Alinan Tedbirler”

4. Dog. Dr. ibrahim YILMAZ (Nevschir Hac1 Bektas Veli Universitesi):
“Bosanmalar1 Onleyici Bir Tedbir Olarak islim Aile Hukukunda Tahkim
Miiessesesine Hukuki Islerlik Kazandirilmasi”
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10. MEDENI KANUN VE ALT BASLIKLARINDAKI
PROBLEMLER CERCEVESINDE AILEYI KORUMA HAKKI
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Av. Dr. Tarek CHENDIB!
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RIGHT TO PROTECTION OF THE FAMILY UNDER THE
FRAMEWORK OF PROBLEMS OF THE CIVIL LAW AND ITS
SUBDIVISIONS

(Comparative Study between International & National Statutory Laws
and the Islamic Sharia Law)

Abstract

The majority of national laws are certainly aimed to the protection of the
family components. Nevertheless, some of them give a free hand to some of
the family members in case of conflicts or disputes, which may cause a Family
Division, as a result of loss of control.

The Family Division has several effects on community and righteous
society structure, driving to seperation and divorce, with lost child victims in
need to treatment and rehabilitation in Clinics and Social Centers, and thus
is all set by force of Law. However, the Islamic Sharia provides distinctive
solutions aiming to reunification, or to damage reduction at least, in order to
realize the Protection of Family Life.

Concerning the family issues and cases, is the application of international
and national Civil laws better or worse than the application of I