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HUMAN RIGHTS AND TERRORISM in the LIGHT OF UNITED NATIONS’
DECISIONS?

l. Introduction

Human rights are universal values and legal guarantees that protect individuals and groups
against actions and omissions primarily by State agents that interfere with fundamental
freedoms, entitlements and human dignity®. The full spectrum of human rights involves
respect for, and protection and fulfilment of, civil, cultural, economic, political and social
rights, as well as the right to development®. Human rights are universal—in other words, they

belong inherently to all human beings—and are interdependent and indivisible®.

The human cost of terrorism has been felt in virtually every corner of the globe. The United
Nations family has itself suffered tragic human loss as a result of violent terrorist acts®. The
attack on its offices in Baghdad on 19 August 2003 claimed the lives of the Special
Representative of the Secretary-General, Sergio Vieira de Mello, and 21 other men and

women, and injured over 150 others, some very seriously’.

Terrorism clearly has a very real and direct impact on human rights, with devastating
consequences for the enjoyment of the right to life, liberty and physical integrity of victims. In

addition to these individual costs, terrorism can destabilize Governments, undermine civil
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society, jeopardize peace and security, and threaten social and economic development. All of
these also have a real impact on the enjoyment of human rights. Security of the individual is a
basic human right and the protection of individuals is, accordingly, a fundamental obligation
of Government. States therefore have an obligation to ensure the human rights of their
nationals and others by taking positive measures to protect them against the threat of terrorist
acts and bringing the perpetrators of such acts to justice. In recent years, however, the
measures adopted by States to counter terrorism have themselves often posed serious

challenges to human rights and the rule of law.

Some States have engaged in torture and other ill-treatment to counter terrorism, while the
legal and practical safe guards available to prevent torture, such as regular and independent
monitoring of detention centres, have often been disregarded. Other States have returned
persons suspected of engaging in terrorist activities to countries where they face a real risk of
torture or other serious human rights abuse, thereby violating the international legal obligation
of non-refoulement. The independence of the judiciary has been undermined, in some places,
while the use of exceptional courts to try civilians has had an impact on the effectiveness of
regular court systems. Repressive measures have been used to stifle the voices of human
rights defenders, journalists, minorities, indigenous groups and civil society. Resources
normally allocated to social programmes and development assistance have been diverted to

the security sector, affecting economic, social and cultural rights®.
1. What Is Terrorism?

Terrorism is commonly understood to refer to acts of violence that target civilians in the
pursuit of political or ideological aims®. In legal terms, although the international community
has yet to adopt a comprehensive definition of terrorism, existing declarations, resolutions and
universal “sectoral” treaties relating to specific aspects of it define certain acts and core

elements?,
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In 1994, the General Assembly’s Declaration on Measures to Eliminate International
Terrorism, set out in its resolution 49/60, stated that terrorism includes “criminal acts intended
or calculated to provoke a state of terror in the general public, a group of persons or particular
persons for political purposes” and that such acts “are in any circumstances unjustifiable,
whatever the considerations of a political, philosophical, ideological, racial, ethnic, religious
or other nature that may be invoked to justify them.” Ten years later, the Security Council, in
its resolution 1566 (2004), referred to “criminal acts, including those against civilians,
committed with the intent to cause death or serious bodily injury, or taking of hostages, with
the purpose to provoke a state of terror in the general public or in a group of persons or
particular persons, intimidate a population or compel a Government or an international
organization to do or to abstain from doing any act”!!. Later that year, the Secretary-General’s
High-level Panel on Threats, Challenges and Change described terrorism as any action that is
“intended to cause death or serious bodily harm to civilians or noncombatants, when the
purpose of such an act, by its nature or context, is to intimidate a population, or to compel a
Government or an international organization to do or to abstain from doing any act” and
identified a number of key elements, with further reference to the definitions contained in the
1999 International Convention for the Suppression of the Financing of Terrorism and Security
Council resolution 1566 (2004)*2.

I11.  The Central Role of Human Rights and State Obligations

The international community has committed to adopting measures that ensure respect for
human rights for all and the rule of law as the fundamental basis of the fight against terrorism,
through the adoption of the United Nations Global Counter-Terrorism Strategy by the General
Assembly in its resolution 60/288%%. Member States have resolved to take measures aimed at
addressing the conditions conducive to the spread of terrorism, including lack of rule of law
and violations of human rights, and ensure that any measures taken to counter terrorism
comply with their obligations under international law, in particular human rights law, refugee
law and international humanitarian law. In 2004, the High-level Panel on Threats, Challenges

and Change reported that recruitment by international terrorist groups was aided by
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grievances nurtured by poverty, foreign occupation, and the absence of human rights and

democracy.

The World Summit Outcome, adopted by the General Assembly in 2005, also considered the
question of respect for human rights while countering terrorism and concluded that
international cooperation to fight terrorism must be conducted in conformity with
international law, including the Charter of the United Nations and relevant international
conventions and protocols®®. The General Assembly and the Commission on Human Rights
have emphasized that States must ensure that any measures taken to combat terrorism comply
with their obligations under international human rights law, refugee law and international

humanitarian law?®.

The Security Council has done the same, starting with the declaration set out in its resolution
(2003), in which the Security Council, meeting at the level of Ministers for Foreign Affairs,
stated that “States must ensure that any measure taken to combat terrorism should comply
with all their obligations under international law, and should adopt such measures in
accordance with international law, in particular international human rights, refugee, and
humanitarian law.” This position was reaffirmed in Security Council resolution (2005)*’. In
his 2006 report “Uniting against terrorism: recommendations for a global counter-terrorism
strategy” (A/60/825), the United Nations Secretary-General described human rights as
essential to the fulfilment of all aspects of a counter-terrorism strategy and emphasized that
effective counter-terrorism measures and the protection of human rights were not conflicting
goals, but complementary and mutually reinforcing ones. Universal and regional treaty-based
bodies have likewise frequently observed that the lawfulness of counter-terrorism measures

depends on their conformity with international human rights law®e.
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The Security Council has undertaken a number of counter-terrorism actions, notably in the
form of sanctions against States 22 considered to have links to certain acts of terrorism
(primarily in the 1990s) and later against the Taliban and Al-Qaida, as well as the
establishment of committees to monitor the implementation of these sanctions. In 2001, it
adopted resolution (2001), which obliges Member States to take a number of measures to
prevent terrorist activities and to criminalize various forms of terrorist actions, and calls on
them to take measures that assist and promote cooperation among countries including signing

up to international counter-terrorism instruments.
IV-  United Nations Action on Counter-Terrorism
1. Implementing the Global Counter-Terrorism Strategy

The United Nations Global Counter-Terrorism Strategy reaffirms the inextricable links
between human rights and security, and places respect for the rule of law and human rights at
the core of national and international counter-terrorism efforts. Through the Strategy, Member
States have committed to ensuring respect for human rights and the rule of law as the
fundamental basis of the fight against terrorism. To be effective, this should include the
development of national counter-terrorism strategies that seek to prevent acts of terrorism and
address the conditions conducive to their spread; to prosecute or lawfully extradite those
responsible for such criminal acts; to foster the active participation and leadership of civil
society; and to give due attention to the rights of all victims of human rights violations. Not
only is the promotion and protection of human rights essential to the countering of terrorism,
but States have to ensure that any counterterrorism measures they adopt also comply with

their international human rights obligations®®.

The General Assembly has adopted a series of resolutions concerning terrorism since
December 1972, addressing measures to eliminate international terrorism as well as the
relationship between terrorism and human rights. It has emphasized that States must ensure
that any measures taken to combat terrorism comply with their obligations under international
law, in particular international human rights, refugee and humanitarian law. Under the Charter

of the United Nations, the Security Council has primary responsibility for the maintenance of
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international peace and security, including measures to address terrorism as a threat to

international peace and security

The United Nations Global Counter-Terrorism Strategy was adopted by the General
Assembly on 8 September 20062°. This marks the first time that Member States have agreed
to a comprehensive, global strategic framework to counter terrorism. The strategy spells out
concrete measures for Member States to take individually as well as collectively to: address
the conditions conducive to the spread of terrorism, prevent and combat terrorism and
strengthen their individual and collective capacity to do so, and protect human rights and
uphold the rule of law while countering terrorism?!. The strategy calls for Member States to
work with the United Nations system to implement the provisions of the plan of action
contained in the strategy and at the same time calls for United Nations entities to assist
Member States in their efforts. The United Nations departments, programmes, funds and
agencies have been taking actions in a number of areas in line with the strategy both in their
individual capacity and through joint efforts in the framework of the Counter-Terrorism
Implementation Task Force (CTITF)??:

2. Coordination and Cooperation between Members

The Counter-Terrorism Implementation Task Force, established in 2005 by the Secretary-
General, works to ensure overall coordination and coherence among at least two dozen
entities throughout the United Nations system involved in counter-terrorism efforts. The Task
Force has developed a programme of work and established working groups to carry forward a
first set of initiatives to help Member States implement the strategy?®. Working groups

include?:

e Facilitating Integrated Implementation of the Strategy
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The working group aims to develop a practical methodology to assist interested Member
States, at their request, and in cooperation with Task Force entities and organizations, as
appropriate, with the integrated implementation of the strategy. * Addressing Radicalization
and Extremism that Lead to Terrorism: The working group aims to offer Member States 58
assistance in identifying how radicalization and extremism may lead to terrorism and ideas for

undermining the appeal of terrorism.

e Countering the Use of the Internet for Terrorist Purposes

The working group aims to identify and bring together stakeholders and partners to discuss
the abuse of the Internet for terrorist purposes and identify possible ways to combat this abuse
at a national, regional and global level.

e Protecting Human Rights while Countering Terrorism

The working group aims to support efforts by Member States to ensure the promotion and
protection of human rights in the context of counter-terrorism, including through the
development of practical tools, and facilitate an exchange of information on priority human
rights concerns, as well as good practice examples on the protection of human rights in the

context of countering terrorism, drawing on experiences at the national and regional levels.

e Strengthening the Protection of Vulnerable Targets

The working group aims to establish appropriate mechanisms to facilitate both the sharing of
existing best practices and the development of further best practices to protect vulnerable

targets.

e Supporting and Highlighting Victims of Terrorism

The working group aims to promote the sharing of best practices between relevant actors in
supporting victims of terrorism; lay the foundation for a constructive dialogue between
victims and Member States; build solidarity between victims, Member States, the
international community and civil society; and galvanize broad support for counterterrorism

efforts by highlighting the plight of victims.

e Tackling the Financing of Terrorism



The working group aims to examine the various components of counter-terrorism financing
strategies and make proposals that would contribute to increasing the effectiveness of the
implementation of international standards by Member States, including the Financial Action
Task Force (FATF) Special Recommendations. The Task Force has established relations and
currently is developing cooperation with a number of regional and subregional organizations,
including: the Organization of the Islamic Conference (OIC), the Islamic Educational,
Scientific and Cultural Organization (ISESCO), the European Union (EU), the Council of
Europe (CoE) and the Organization for Security and Co-operation in Europe (OSCE). 59.
Addressing the conditions conducive to the spread of terrorism the Special Representatives
and Envoys of the Secretary-General, in providing mediation support and backstopping the
Department of Political Affairs, have helped to facilitate peace agreements in 13 conflicts
around the world since 2001. The Department’s recently established Mediation Support Unit
and the Peacebuilding Support Office will further enhance the United Nations peacemaking
and peacebuilding capacity. The United Nations Educational, Scientific and Cultural
Organization promotes dialogue among civilizations, cultures and peoples, including
interreligious and interfaith dialogue, through the fostering of exchanges and quality
education at different levels of society that advance human rights, democratic citizenship and
tolerance, cross-cultural journalist networks, and training in intercultural mediation. The
UNESCO Culture of Peace programme assists civil society organizations in denouncing
terrorist acts as inexcusable. The Department of Public Information works with Member
States, media, educational institutions, non-governmental organizations and civil society to
promote dialogue, respect, tolerance and cultural diversity. DPI organizes a series of seminars
entitled “Unlearning Intolerance,” aimed at examining different manifestations of intolerance,
as well as exploring means to promote respect and understanding among peoples. The five
seminars held so far focused on: confronting anti-Semitism and Islamophobia, the role of the
media in “promoting tolerance,” preventing genocide and the role of political cartoonists. The
Special Rapporteur on the Promotion and Protection of Human Rights while Countering
Terrorism, operating under the new Human Rights Council, addresses the role of promoting
human rights in eliminating conditions conducive to the spread of terrorism. This is done
through country-specific work, including country visits, and in thematic reports submitted to
the Human Rights Council and the General Assembly. Preventing and combating terrorism
Sixteen universal legal instruments (instruments and three amendments) have been developed
and adopted under the auspices of the United Nations and related intergovernmental

organizations. Most of these instruments are in force and provide a legal framework for



multilateral actions against terrorism and criminalize specific acts of terrorism, including
hijacking, hostage-taking, terrorist bombings, financing of terrorism and nuclear terrorism.
They are complemented by resolutions of the General Assembly (49/60, 51/210 and 60/288)
and of the Security Council (1267 (1999), 1373 (2001), 1540 (2004), 1566 (2004) and 1624
(2005).

3- Is it Possible to Give up the Basic Rights Due to Terror?

Member States are required to report regularly to the Counter-Terrorism Committee (see
annex) on their progress. As seen above, the Security Council has called on States to ensure
that counter-terrorism measures comply with international human rights law, refugee law and
humanitarian law in several of its resolutions. In its report to the Security Council
(S/2005/800), the Counter-Terrorism Committee reiterated this call. It also stressed that the
Counter-Terrorism Committee Executive Directorate should take this into account in the
course of its activities?®. In addition to the general obligation of States to act within a human
rights framework at all times, it should be noted that the universal treaties on counter-
terrorism expressly require compliance with various aspects of human rights law. In the
context of the International Convention for the Suppression of the Financing of Terrorism, for
example, this is illustrated in article (expressly permitting States to refuse extradition or legal
assistance if there are substantial grounds for believing that the requesting State intends to
prosecute or punish a person on prohibited grounds of discrimination); article (requiring the
“fair treatment” of any person taken into custody, including enjoyment of all rights and
guarantees under applicable international human rights law); and article 21 (a catchall
provision making it clear that the Convention does not affect the other rights, obligations and

responsibilities of States).

That means, each state has the right to fight against terrorist organizations by adopting

universally accepted rules of self-defense.
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CONCLUSION

In this study, when we look at the basic legal texts on the subject of human rights and
terrorism which have been adopted by a largist organization such as the UN, it is
possible to reach the following conclusions.

- The protection, nurtured up and development of fundamental rights and freedoms are
a public responsibility of the member states and the conventions on this issue will
continue to serve the states. Particularly, it has been accepted as the basic responsibility
of the state to pay attention to this issue in the “criminal procedures where the most
demanding image of the basic value such as adopted and realized human rights

-Terrorist organizations are misusing some basic human rights and freedoms for their
goals by making themselves under the power of the terrorist propaganda, taking the
action, and no being able to open a new area.

-These terrorist organizations, as they always do, are not able to make calls for war
against the any state or states. Also all states and groups are called up for both
organized and joint cooperation activities aganist those organisations.

-Each state has the right to fight against terrorist organizations by adopting the
universally accepted rules of self-defense.
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Prof. Dr. M. Refik KORKUSUZ%

BM KARARLARI ISIGINDA iNSAN HAKLARI VE TERORIZM?%
l. Giris

Insan haklari, bireyleri ve gruplar1 temel 6zgiirliiklere, temel haklara ve insanlik onuruna
miidahale eden devlet vasitalar1 tarafindan eylem ve ihmallere kars1 koruyan evrensel degerler
ve yasal garantilerdir®®. insan haklarmin tam spektrumu, medeni, kiiltiirel, ekonomik, politik
ve sosyal haklarin korunmasini ve yerine getirilmesini ve ayn1 zamanda kalkinma hakkinin
saglanmasini igerir?®. Insan haklar1 evrenseldir- baska bir deyisle, tiim insanlara dogal olarak

aittirler - ve birbirinden bagimsiz ve boliinmezdirler .

Ote yandan, terdrizmin insan hayatina olan bedeli adeta diinyanin her bir kosesinde
hissedilmektedir®!. Birlesmis Milletler ailesinin kendisi de siddet iceren terdr eylemlerinin
sonucu olarak trajik insan hayati kaybina ugramistir. 19 Agustos 2003’te Birlesmis
Milletler’in Bagdat ofisine diizenlenen saldirida, Genel Sekreter Ozel Temsilcisi Sergio Vieira
de Mello, ve 21 kadin ve erkek hayatin1 kaybetmis, ayrica bazilar1 ¢ok ciddi olmak iizere

150°den fazla kisi de yaralanmugtir2,

% fstanbul Medeniyet Universitesi Hukuk Fakiiltesi Ogretim Uyesi.
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Terorlin agikca, insan haklar1 konusunda ¢ok gergcek ve dogrudan bir etkisi vardir; yasam
hakkinin, magdurlarin bedensel biitiinliigiiniin ve 6zgirliigiiniin kullanilmasi i¢in yikict
sonuglar dogurmaktadir. Bu bireysel kayiplara ek olarak, terdér, Hiikiimetleri
istikrarsizlagtirabilmekte, sivil toplumu sarsabilmekte, baris1 ve gilivenligi tehlikeye
atabilmekte ve sosyal ve ekonomik kalkinmayi tehdit edebilmektedir. Bunlarin hepsinin de
insan haklarindan yararlanma iizerinde gercek bir etkisi vardir. Bireyin giivenligi temel bir
insan hakkidir ve bireylerin korunmast buna bagli olarak Hiikiimetin temel bir
yiikiimliiliigiidiir®®. Dolayisiyla Devletler, vatandaslarinin ve diger bireylerin insan haklarini,
teror eylemleri tehdidine karsi korumak ve bu eylemlerin faillerini adalete teslim etmek i¢in
pozitif dnlemler almak ve bu gilivenligi saglamak ylikiimliiliigiine sahiptir. Ancak son yillarda,
Devletlerin terérle miicadelede benimsedikleri dnlemler genellikle insan haklart ve hukukun

iistiinliigii konusunda ciddi zorluklar dogurmustur®*.

Bazi devletler terorizme karst miicadelede iskence ve diger kotii muamelelere basvururken,
gozaltt merkezlerinin diizenli ve bagimsiz olarak izlenmesi gibi iskencenin dnlenmesi igin
mevcut yasal ve pratik onlemler ¢ogu zaman goz ardi edilmistir. Diger Devletler, terérizm
faaliyetlerinde bulunduklarindan siiphelenilen kisileri gergek bir iskence ya da diger ciddi
insan haklar1 ihlalleriyle karsilagsacaklari tlilkelere geri gondermislerdir, bu nedenle sinirdisi
etmeme uluslararasi yasal ylkiimliliiginii ihlal etmislerdir. Bazi yerlerde yarginin
bagimsizlig1 zayiflatilmis, istisnai mahkemelerin kullanilmasi, normal mahkeme sistemlerinin
etkinligini olumsuz yonde etkilemistir.  Insan haklar1 savunucularinm, gazetecilerin,
azinliklarin, yerli gruplarin ve sivil toplumun seslerini bastirmak i¢in baskilayici tedbirler
kullanilmistir. Sosyal programlara ve kalkinma yardimlarina tahsis edilen kaynaklar, ¢cogu
kisinin ekonomik, sosyal ve kiiltiirel haklarmm1 etkileyen gilivenlik sektoriine

yonlendirilmistir®.

1. Terorizm Nedir?
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Terdrizm, sivilleri siyasi ya da ideolojik amaglarin pesinde hedef alan siddet eylemleridir®®.
Yasal olarak, uluslararasi toplum heniiz genis kapsamli bir terér tanimini benimsemesine
ragmen, varolan beyannameler, kararlar ve belirli yonleriyle ilgili evrensel “sektorel”
anlasmalar, belirli eylem ve temel unsurlar1 tanimlamaktadir®”. 1994 yilinda, Genel Kurulun
49/60 sayili kararinda belirtilen Uluslararasi Terdrizmin Ortadan Kaldirilmasina Yonelik
Tedbirler Hakkinda Deklarasyon, terérizmin ‘“kamuoyunda bir terdr hali, bir grup kisi veya
belirli bir kisi i¢in siyasi amaglarla kigkirtmak amaciyla hazirlanan ya da hesaplanan sug
fiilleri” oldugunu belirtmekte ve bu fiillerin “hi¢bir halde, onlar1 hakli ¢ikarmak adina 6ne
stiriilen politik, felsefi, ideolojik, irksal, etnik, dini ya da diger fikirler ne olursa olsun, hakli
goriilebilecek bir yanlar1 yoktur.” On yil sonra, Glivenlik Konseyi 1566 (2004) sayili
kararinda, “Genel halka veya bir grup veya belirli bir sahistaki bir terdr halini kigkirtmak
amaciyla, 6lim veya ciddi bedensel yaralanma veya rehin alma niyetiyle islenmis sivillere
kars1 islenen su¢ eylemleri; niifus veya herhangi bir eylemde bulunmak veya bir eylemi
yapmaktan kaginmak i¢in bir Hiikiimet veya uluslararas: bir 6rgiitii zorunlu kilmak” seklinde
bu fiilleri saymaktadir®®. Bu yilm ilerleyen zamanlarinda, Genel Sekreterin Yiiksek Diizey
Tehdit, Miicadele ve Degisim Paneli terdrizmi sivillerin veya savas dis1 kisilerin Sliimiine
veya ciddi bedensel zarara yol agmay1 ve bir niifusu sindirmeyi veya herhangi bir eylemde
bulunmak veya yapmaktan kaginmak i¢in bir Hiikiimeti veya uluslararasi bir 6rgiitii zorlamay1
hedefleyen herhangi bir fiil olarak tanimlamis ve 1999 Uluslararasi Terorle Miicadele ve
Giivenlik Konseyi 1566 (2004) kararina iliskin Uluslararas1 S6zlesme'de yer alan tanimlara

atifta bulunarak bir dizi kilit unsuru tanimlamistir®.

1. Terorle Miicadelede insan Haklar1 ve Devlet Yiikiimliiliiklerinin Merkezi

Rolii

Uluslararasi toplum, Birlesmis Milletler Kiiresel Terorle Miicadele Stratejisinin Genel Kurul
tarafindan 60/288 sayili kararin kabul edilmesi suretiyle, terdrizmle miicadelenin temel

dayanag1 olarak herkes i¢in insan haklarma ve hukukun istiinliigline sayginin saglanmasini

3% SHANTY, Frank, Counterterrorism- From the Cold War to the War on Terror, Volume 1: Combating Modern
Terrorism, (1968- 2011), s. 417.

37 CRENSHAW, Martha, LAFREE, Garry, Countering Terrorism, Brookings Institution Press, 2017, s. 165.
38 FOOT, s. 494.
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ongoren tedbirleri kabul etmeyi taahhiit etmistir*®. Uye Devletler, hukukun iistiinliigii ve insan
haklar1 ihlalleri de dahil olmak iizere ter0rizmin yayilmasma yol agan kosullarin ele
alinmasina yonelik onlemler almaya karar vererek terdrizme karsi koymak i¢in alinan her
tirli tedbirin, Ozellikle uluslararast1 hukuk, insan haklar1 hukuku, miulteci hukuku ve
uluslararasi insancil hukuk kapsamindaki yiikiimliiliikklerine uygun olmasini saglamislardir.
2004 yilinda, Tehditler, Zorluklar ve Degisim Ust Diizey Heyeti, uluslararasi terdrist
gruplarin, gruba ve ise alimmalarinin yoksulluk, yabanci isgal ve insan haklar1 ve

demokrasinin yoklugu tarafindan beslendigini bildirmistir®.

Genel Kurul tarafindan 2005 yilinda kabul edilen Diinya Zirvesi Sonuglari, terdre karsi
miicadele ederken insan haklarina saygi konusunu da ele almis ve terdrle miicadelede
uluslararasi igbirliginin Birlesmis Milletler Tiiziigii de dahil olmak {izere uluslararasi hukuka,
ilgili uluslararas1 sozlesmelere ve protokollere uygun olarak gerceklestirilmesi gerektigi
sonucuna varmistir*?, Genel Kurul ve Insan Haklar1 Komisyonu, Devletlerin terdrle miicadele
icin alinan her tiirlii tedbirin uluslararasi insan haklar1 hukuku, miilteci hukuku ve uluslararasi

insani hukuk cergevesindeki yiikiimliiliiklerine uygun olmasini saglamalidir®.

Giivenlik Konseyi, Disisleri Bakanlar1 diizeyinde toplanan Giivenlik Konseyi'nin terorle
miicadele i¢in alinan her tiirlii 6nlemi almas1 gerektigini belirten kararinda (2003) agiklanan
bildirgeden yola ¢ikarak ayni seyi yapmistir. Uluslararasi hukuka gore tiim ylikiimliiliiklere
uyulmali ve uluslararast hukuka, 6zellikle uluslararasi insan haklari, miilteci ve insancil
hukuka uygun olarak bu tiir onlemleri almalidir. 2005 Giivenlik Konseyi kararinda da bu teyit
edilmistir**. 2006 Raporunda “Terdrizme karsi birlesmek: kiiresel bir terorle miicadele
stratejisi i¢in Oneriler” (A/60/825), Birlesmis Milletler Genel Sekreteri, insan haklarini terdrle
miicadele stratejisinin tiim yonlerinin yerine getirilmesi i¢in gerekli oldugunu belirtmis ve
etkili terorle miicadele 6nlemleri ve insan haklarinin korunmasinin birbiriyle ¢elisen hedefler

olmadigini, ancak tamamlayict ve karsilikli olarak giiglendirici olanlarin oldugunu
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vurgulamistir. Evrensel ve bolgesel anlasma temelli organlar da benzer sekilde, terdrle
miicadele tedbirlerinin yasalliginin uluslararasi insan haklar1 hukukuna uygunluguna bagh

oldugunu siklikla gézlemlemistir.

IV.  Birlesmis Milletler Terorle Miicadele Eylemi

1. Kiiresel Terorle Miicadele Stratejisinin Uygulanmasi

Genel Kurul, terorle miicadelenin yani sira terdrle insan haklar1 arasindaki iligskiyi de ortadan
kaldirmak i¢in 1972'den bu yana terorle ilgili bir dizi karar kabul etmistir. Devletlerin
terorizmle miicadele icin aldiklari her tiirlii 6nlem uluslararasi hukuktaki yiikiimliiliiklerine,
Ozellikle uluslararast insan haklarma ve miilteci hukukuna uygun olmalidir. Birlesmis
Milletler Sarti uyarinca, Giivenlik Konseyi uluslararasi baris ve giivenligin korunmasi igin
terorizmle miicadele tedbirleri de dahil olmak iizere uluslararasi baris ve gilivenligin

korunmasinda birincil sorumluluga sahiptir.

Giivenlik Konseyi, belirli terorizm eylemleriyle ve Taliban ve El Kaide'yele baglantilart
oldugu diisiiniilen 22 Devlete kars1 yaptirimlar uygulamis ve bu yaptirimlarin uygulamasini
kontrol amaciyla komiteler kurmustur®. 2001 yilinda, iiye devletlerin terdrist faaliyetleri
onlemek ve terdrist eylemlerin ¢esitli bicimlerini su¢ haline getirmek icin ¢esitli tedbirler
almalarim1 zorunlu kilan ve iilkeler arasinda terorizme karsi terdrle miicadele anlasmalari
imzalamalarmni talep eden karari (2001) kabul etmistir. Uye Devletlerin diizenli olarak Terdrle

Miicadele Komitesine gelismeleri hakkinda rapor vermeleri gerekmektedir.

Birlesmis Milletler Kiiresel Terdrle Miicadele Stratejisi, 8 Eyliil 2006 tarihinde Genel Kurul
tarafindan kabul edilmistir®®. Bu, ilk kez Uye Devletlerin terdrle miicadeleye yonelik kapsamli
ve kiiresel bir stratejik cerceve iizerinde anlasmaya vardiklarini gostermektedir. Strateji, Uye
Devletlerin bireysel oldugu kadar topluca ele almalari gereken somut tedbirler ortaya
koymaktadir: terorizmin yayilmasina elverisli kosullarin ele alinmasi, terérizmi onleme ve
miicadele etme ve bunu yapmada bireysel ve kolektif kapasitelerini gii¢clendirme ve insan

haklarmnin korumasi ve terdrizmle miicadelede hukukun iistiinliigii. Strateji, Uye Devletlerin

45 FOOT, 5.499.
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stratejide yer alan eylem planinin hiikiimlerini uygulamak i¢in Birlesmis Milletler ile birlikte
calismasini ve ayn1 zamanda Birlesmis Milletler kuruluslarmin ¢abalarinda Uye Devletlere
yardim etmelerini gerektirmektedir. Birlesmis Milletler departmanlari, programlari, fonlar1 ve
ajanslari, hem bireysel olarak hem de Terdrle Miicadele Uygulama Gorev Giicli (CTITF)
cercevesinde ortak c¢abalarla stratejiye uygun olarak bir dizi alanda eylemler

gerceklestirmektedir?’:
2. Uye Devletler Arasinda Koordinasyon ve isbirligi

2005 yilinda Genel Sekreter tarafindan kurulan Terérle Miicadele Gorev Giicii, terorle
micadele ¢abalarinda yer alan ve Birlesmis Milletler sisteminde bulunan en az iki diizine
birim arasinda genel koordinasyon ve tutarlilik saglamaya calisir. Bu yapi, liye devletlerin
stratejiyi uygulamaya koymalarina yardimci olmak igin bir ¢alisma programi gelistirmis ve

calisma gruplar1 olusturmustur®®. Calisma gruplar sunlari icerir?®:

e Stratejinin Entegre Uygulamasim1 Kolaylastirma

Calisma grubu tye devletlere, talepleri halinde gorev giicii kuruluslart ve oOrgiitlerinin

isbirligiyle pratik bir metodoloji gelistirmeyi amaglar.
e Terorizme Yol Acan Radikallesmeyi ve Asirihigr Ele Alma

Calisma grubu, radikallesmenin ve asiriligin terorizme nasil yol acabilece§ini belirleme
konusunda ve terOrizmin cekiciligini baltalamaya yonelik fikir sunma konusunda {iye

devletlere yardim sunmay1 amaglamaktadir.

e Terorist Amach Internet Kullaniminin Onlenmesi

Calisma grubu, internetin terorist amacli kotiiye kullanimini tartismak ve bu istismarla ulusal,
bolgesel ve kiiresel diizeyde miicadele etmek icin olas1 yollar: belirlemek amaciyla paydaslari

ve ortaklar1 belirlemeyi ve bir araya getirmeyi amaglamaktadir.

47 CONTE, Alex, Human Rights in the Preventionand Punishment of Terrorism- Commonwealth Approaches:
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e Terorizmle Miicadele Ederken insan Haklarimin Korunmasi

Calisma grubu tiiye devletlerin terérle miicadelede insan haklarinin korunmasi ve
gelistirmesini saglama yonilindeki g¢abalarina destek olur. Bu baglamda; Pratik araglarin
gelistirilmesi, Oncelikli insan haklarimin korunmasina iliskin, terdrle miicadele baglaminda
insan haklarinin korunmasma iliskin 1yi uygulama orneklerine iliskin bilgi akigim

kolaylastirma konularinda yardimci olur.
e Savunmasiz Hedeflerin Korunmasinin Gii¢lendirilmesi

Calisma grubu, mevcut en iyi uygulamalarin paylasilmasini ve savunmasiz hedefleri korumak
icin en iyi uygulamalarin gelistirilmesini kolaylagtiracak uygun mekanizmalar kurmay1

amaclamaktadir.
e Terorizm Kurbanlarini Destekleme ve Vurgulama

Calisma grubu, terdrizmin magdurlarin1 desteklemede en iyi uygulamalarin paylasiimasini
tesvik etmeyi amaglamaktadir; Kurbanlar ile iiye devletler arasinda yapict bir diyalogun
temelini atmak; kurbanlar, iiye devletler, uluslararasi toplum ve sivil toplum arasinda
dayanisma kurmak; ve kurbanlarin kotii durumunu vurgulayarak terdrle miicadele gabalar

icin genis bir destek saglamay1 amaglamaktadir.
e Terorizmin Finansmam ile Miicadele

Calisma grubu, terdrle miicadele finansman stratejilerinin ¢esitli bilesenlerini incelemeyi ve
iiye iilkelerin, Mali Eylem Gérev Giicii (FATF) Ozel Tavsiyeleri de dahil olmak {izere, iiye
devlet uygulamalarinin etkinligini artirmaya katkida bulunacak Onerileri sunmayi
amaglamaktadir. Gorev Giicii islam Konferans1 Orgiitii (IKT), Islami Egitim, Bilim ve Kiiltiir
Orgiitii (ISESCO), Avrupa Birligi (AB) Avrupa Konseyi (CoE) ve Avrupa Giivenlik ve
Isbirligi Teskilati (AGIT) gibi bir ¢ok bolgesel ve alt bolgesel yapilanmayla isbirligi
yapmaktadir. Genel Sekreter Ozel Temsilcileri ve Elgileri, Siyasal Isler Dairesi Baskanligina
arabuluculuk yardimi saglayarak ve destek cikarak 2001’den bu yana diinya genelinde 13
catismanin ¢oziimlenmesine yardimci olmuslardir. Yakin zamanda kurulmus olan
Arabuluculuk Destek Birimi ve Baris Insa Destek Ofisi, Birlesmis Milletler baris ve baris insa

kapasitesini daha da gelistirecektir.



Birlesmis Milletler Egitim, Bilim ve Kiiltiir Orgiitii, toplumun ¢esitli segmentlerindeki insan
haklari, demokrasi ve tolerans konularindaki egitim kalitesini arttirmayla, kiiltiirler arasi
gazetecilik aglar1 ve kiiltiirler arasi1 arabuluculuk egitimleriyle kiiltiirler, halklar, dinler ve

insanlar arasindaki diyalogu gelistirmeyi hedefler.

UNESCO Barig Kiiltlirii programi, sivil toplum orgiitlerinin terér eylemlerini kinamasina
yardime1 olmaktadir. Kamuyu Bilgilendirme Dairesi (DPI), diyalog, saygi, hosgorii ve
kiiltiirel c¢esitliligi tesvik etmek icin liye devletler, medya, egitim kurumlari, sivil toplum
orgiitleri ve sivil toplum ile birlikte ¢alismaktadir. DPI, hosgoriisiizliiglin farkli tezahiirlerini
incelemeyi ve halklar arasinda saygiyr ve anlayisi tesvik etmenin yollarini aragtirmayi
amaglayan “Hosgorisiizlikten Vazgegmek™ baslikli seminerler diizenlemektedir. Simdiye
kadar diizenlenen bes seminer, anti-Semitizm ve Islamofobiyle yiizlesmeye, medyadaki
“hoggoriiniin alevini alevlendirmeye”, soykirimin 6nlenmesine ve politik karikatiiristlerin

rolline odaklanmustir.

Yeni insan Haklari Konseyi kapsaminda faaliyet gosteren Terdrizmle Miicadelede insan
Haklarinin Korunmas1 Ozel Raportorii, terdrizmin yayilmasina elverisli kosullarin ortadan
kaldirilmasinda insan haklarinin desteklenmesinin roliinii ele almaktadir. Bu, iilke ziyaretleri
de dahil olmak iizere iilkeye 6zgii ¢alismalar ve Insan Haklari Konseyi ve Genel Kurul'a

sunulan tematik raporlarla yapilmaktadir.

Terorle miicadelede Birlesmis Milletler’in hiikiimetler arasi kuruluslarin himayesinde on alt1
evrensel yasal ara¢ gelistirilmis ve benimsenmistir. Bu araglarin bircogu yiiriirliikkte olup
terore karsi ¢ok tarafli eylemler i¢in yasal bir ¢erceve olusturmakta ve kagirma, rehin alma,
terorist bombalamalari, terorizmin finansmani ve niikleer terérizm dahil olmak tizere belirli
teror eylemlerini su¢ haline getirmektedir. Bunlar Genel Kurulun (49/60, 51/210 ve 60/288)
ve Gilivenlik Kurulu’nun (1267 (1999), 1373 (2001), 1540 (2004), 1566 (2004) ve 1624
(2005)) kararlariyla tamamlanmaktadir.

3. Teror Nedeniyle Temel Haklardan Vazgecmek Miimkiin mii?

Yukarida goriildigii lizere Glivenlik Konseyi kararlarmin bircogunda, terdrle miicadele
tedbirlerinin, uluslararasi insan haklar1 hukuku ve miilteci hukuku ile uyumlu olmasini
saglamak icin Devletlere ¢agrida bulunmustur. Giivenlik Konseyi'ne verdigi bu raporda

(S/2005/800), Terorle Miicadele Komisyonu bu cagriyr yinelemektedir. Ayrica, Terorle



Miicadele Komisyonu Yiriitme Midirligliniin faaliyetlerinde bunu goéz Oniine almasi

gerektigini vurgulamaktadir®.

Devletlerin her zaman insan haklar1 ¢ergevesi i¢cinde hareket etmesi genel yiikiimliiliigiine ek
olarak, terorle miicadele konusundaki evrensel anlagsmalarin agikc¢a insan haklari hukukunun
cesitli yonlerine uyum gerektirdigi unutulmamalidir. Ornegin, Terérizmin Finansmanimin
Onlenmesine iliskin Uluslararas1 Sézlesme baglaminda, bu duruma &rnek olarak, iadeyi ya da
hukuki yardimi talep eden devletin kisiyi ayrimcilik yasagina aykiri olarak yargilayacagi ya
da cezalandiracagi yoniinde makul siiphenin oldugu durumlarda devlete agikg¢a hukuki
yardimi ve iadeyi reddetme izin veren hiikiim; gozaltina alinan kisinin adil muameleden ve
tim uluslararas1 insan haklarmin gerektirdigi tiim hak ve giivencelerden yararlanmasini
ongdren hilkim ve sozlesmenin devletlerin diger haklarini, yilikiimliliiklerini ve

sorumluluklarini etkilemedigini belirten hiikiim verilebilir®L,

Birlesmis Milletler Kiiresel Terorle Miicadele Stratejisi, insan haklar1 ve giivenlik arasindaki
ayrilmaz baglari teyit etmekte ve ulusal ve uluslararasi terorle miicadele cabalarinin temelinde
hukukun istiinliigii ve insan haklarinin oldugunu belirtmektedir. Strateji sayesinde, Uye
Devletler terdre karsit miicadelenin temel dayanagi olarak insan haklarma ve hukukun
iistiinliigiine saygiy1 saglamayi taahhiit etmislerdir. Bunun etkili olmasi i¢in, terdr eylemlerini
Oonlemeye calisan ve onlarin yayilmasina neden olan kosullar1 ele alan, bu tiir sug
eylemlerinden sorumlu olanlari kovusturmay1 ya da yasal olarak iade eden ulusal terorle
miicadele stratejiler gelistirilmeli, bu stratejiler sivil toplumun aktif katilimini ve liderligini
tesvik etmeyi ve insan haklari ihlallerinin tim magdurlarinin haklarina dikkat ¢ekmeyi
icermelidir. Terdrle miicadele i¢in onemli olan yalnizca insan haklarinin korunmasi degil,
ayn1 zaman da Devletlerin de benimsedikleri terdrle miicadele dnlemlerinin uluslararasi insan

haklar yiikiimliiliiklerine uygun olmasini saglamalaridir®,
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SONUC;

Bu calismamizda biitiin diinyanin mesruiyetini sorgulayamadigi, BM gibi bir biiyiik
kurulusun kabul ettigi “terorle miicadele ve insan haklar1” konusundaki kabul ettikleri
temel hukuk metinlerine baktigimizda, asagidaki sonuclara ulasmamiz miimkiindiir.

-Temel hak ve ozgiirliiklerinin korunmasi, kollanmasi ve gelistirilmesi iiye devletlerin
iizerinde bir “kamusal sorumluluk” tur ve bu konuda sozlesmelerin devletlere vermis
olduklar gorevleri devam edecektir. Ozellikle bu “insan haklar1” gibi temel degerin en
miisahhas goriintiisiiniin gerceklestigi “ceza muhakemesi” nde bu hususa dikkat etmek
devletin temel sorumluluklar: arasinda kabul edilmistir.

-Teror orgiitleri, insan haklar1 gibi ulvi degerleri kendilerine kalkan yapmak suretiyle,
teror propogandasi yapma eylemine gotiirecek, yeni alan acamayacaklardir.

-Teror orgiitleri, her zaman yaptiklar: gibi, “hedeflerine koyduklar: devlet veya
devletlere” karsi savas ¢agrilar1 yapamayacaklar: hususu hem diizenlenmis hem de bu
konuda ortak isbirlikleri ¢alismalar icin gruplar olusturulmustur.

-Her devletin, evrensel diizeyde kabul edilen ve kisilere kendini savunma hakkimi veren
kurallara uymak suretiyle, teror orgiitlerine karsi en etkin miicadelede bulunma hakki
bulunmaktadir.

-Devletlerin her tiirlii teror orgiitleriyle miicadele hakkinin olmasi, temel hak ve
ozgiirliiklerden uzaklasma hakkini vermemektedir.
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